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NOMINATION OF CHARLES W. PICKERING, SR. 
TO BE CIRCUIT JUDGE FOR THE FIFTH CIR- 
CUIT 


THURSDAY, FEBRUARY 7, 2002 

U.S. Senate, 

Committee on the Judiciary, 

Washington, D.C 

The Committee met, pursuant to notice, at 2:07 p.m., in room 
SH-216, Hart Senate Office Building, Hon. Dianne Feinstein pre- 
siding. 

Present: Senators Feinstein, Leahy, Kennedy, Biden, Kohl, Fein- 
gold, Schumer, Durbin, Cantwell, Edwards, Hatch, Thurmond, 
Grassley, Specter, Kyi, DeWine, Sessions, Brownback, and McCon- 
nell. 

Senator Feinstein. This hearing will please come to order. 

I would like to begin by announcing what the procedure will be 
today. I have been asked by the chairman to Chair this hearing 
and we will proceed according to his request. I will make a brief 
opening statement. The ranking member will make a brief opening 
statement. 

We will then proceed to call Judge Pickering to the witness table. 
We will ask him to rise and be sworn, and then questioning of the 
witness will proceed in two rounds of 10 minutes each, alternating 
sides according to seniority. Speakers will speak in the order of the 
initial time of arrival; in other words, what we call the early bird 
rule. If a senior Senator arrives late, a more junior Senator who 
arrived earlier will speak first. If, at the end of two rounds, there 
are still Senators with questions to ask, we will extend it to a third 
round of questioning. 

OPENING STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. 

SENATOR FROM THE STATE OF CALIFORNIA 

Let me just proceed now with a brief statement. 

I think it is very hard to overstate the importance of an appoint- 
ment to the United States Court of Appeals. The Supreme Court 
of the United States is our Nation’s court of last resort, but it 
heard less than 80 cases in the 2000-2001 session. In contrast, the 
Federal Courts of Appeals considered over 27,000 cases during the 
same period. 

For so many of the legal injuries for which people seek redress, 
the Court of Appeals is the last stop, the ultimate decisionmaker. 
Many of the issues that we wrestle with as a Nation — a woman’s 
right to choose, civil rights, the relationship between church and 
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state — are essentially decided by these courts. Thus, it is impera- 
tive that this Committee thoroughly screen candidates for those 
lifetime appointments, to ensure that they enter the court without 
bias, with a commitment to upholding the Constitution, and with 
a recognition of their proper role as judges. 

Now, Judge Pickering has had one hearing. There were many 
who thought that, well, the one hearing is done and that should be 
it. However, I want to point out that that hearing was on October 
18, and the Committee had access at the time to only a very slim 
minority of Judge Pickering’s opinions. 

Judge Pickering, by his own count, has published 95 out of 1,100 
opinions he has written. The Committee did not have access to his 
opinions in October. Simply put, without them, there was an insuf- 
ficient record to evaluate his nomination. 

Now, I know that Judge Pickering has spent a lot of time work- 
ing to retrieve these opinions, and the whole Committee, I want 
him to know, appreciates his patience and effort. He has given the 
Committee around 900 of his 1,000 unpublished opinions, though 
over 200 arrived just yesterday afternoon and another 100 cases re- 
main unaccounted for. 

I would also just like to note that Judge Pickering’s first hearing 
came under extraordinary circumstances. He first appeared before 
the Committee, as I said, on October 18 at a hearing room inside 
the Capitol. The Committee could not use the ordinary hearing 
room in the Dirksen Building, as the threat of anthrax contamina- 
tion forced the closure of the Senate office buildings. 

Access to the hearing and access to the Capitol on that day was 
very limited. Many community groups called. They were not satis- 
fied with the level of public access to the hearing, given the impor- 
tance of this appointment and the concerns raised about the nomi- 
nee. So, today, we will have an opportunity in a minimum of two 
10-minute rounds for Senators to ask their questions. 

Now, if the ranking member — does anyone know if the ranking 
member is coming? I would defer to him for a statement. 

Senator McConnell. Senator Feinstein, I believe I am going to 
make a statement for 

Senator Feinstein. Senator McConnell, on behalf of the ranking 
member. 

STATEMENT OF HON. MITCH MCCONNELL, A U.S. SENATOR 
FROM THE STATE OF KENTUCKY 

Senator McConnell. Thank you very much. 

Today, we examine the life and reputation of Charles Pickering. 
I hope that we can do this in a fair and impartial manner. From 
my review of Charles Pickering’s record, I have been struck by one 
resounding virtue: moral courage. 

As the tide of racial equality swept America in the 1950’s and 
1960’s, it was unfortunately met with fierce resistance in certain 
areas. Laurel, Mississippi, was one. Unlike New England, integra- 
tion was not popular in Jones County. Unlike New York, the press 
was not friendly to integration in Jones County. 

Unlike large southern cities such as Atlanta and Birmingham, 
there was no substantial segment of the community that had an 
enlightened view on race relations. Indeed, the town of Laurel, in 
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Jones County, Mississippi, with a small population, was the home 
territory of the Imperial Wizard of the Ku Klux Klan, Sam Bowers. 

In the 1960’s, Klan-incited violence escalated in Jones County, 
Mississippi. The Klan would drive by homes in the middle of the 
night and shoot into them. The Klan would fire-bomb the homes of 
African Americans and those who helped them. The Klan would 
murder its enemies who stood for civil rights. 

Because these shootings, bombings, and murders violated the 
criminal law, the victims looked for justice. They found it in Jones 
County Attorney Charles Pickering. On the one hand, Charles 
Pickering had his duty to enforce the law. On the other hand, he 
had public opinion, the press, and most State law enforcement per- 
sonnel against vigorously prosecuting Klan violence. 

A 27-year-old Charles Pickering stared in the face his political 
future, many in his community, and the press, and chose to do his 
duty of enforcing the law against the men who committed such vio- 
lence. In the 1960’s, in Mississippi, Madam Chairman, this took ex- 
traordinary courage. 

Soon, County Attorney Charles Pickering found that he had to 
choose again between those in law enforcement who would only go 
through the motions of investigating the Klan and those who 
sought to vigorously prosecute and imprison Klansmen. He chose 
to work with the FBI to vigorously investigate, prosecute, and im- 
prison Klansmen. In the mid-1960’s, in Mississippi, this took cour- 
age. 

Then came the threats. The Klan threatened to have County At- 
torney Pickering whipped. With the Klan already fire-bombing and 
murdering other whites whom it viewed as helping black citizens, 
the Pickering family could have easily been next. 

At night, County Attorney Charles Pickering would come back to 
his small home and look into the eyes of his wife, Margaret. He 
would look into the eyes of his four small children, who believed 
daddy could do anything and who did not understand hate and 
murder. One can only imagine how his wife, Margaret, would lie 
awake in fear, hoping that she would hear her husband’s footsteps 
coming home. 

Charles Pickering had no money to protect his family. He had no 
press to stand up for him and his family. He had no covering of 
popular opinion to hide behind, and in this time of hate, bombings, 
and murder, Charles Pickering reached down deep in his soul and 
embraced the only thing he did have, his religious faith. 

He then testified against Sam Bowers, the Imperial Wizard of 
the Ku Klux Klan, in the fire-bombing trial of civil rights activist 
Vernon Dahmer in 1967. And Charles Pickering signed the affi- 
davit supporting the murder indictment of Klansman Dubie Lee for 
a murder committed at the Masonite Corporation’s pulpwood plant 
in Jones County. This took courage. 

While it is easy in Washington in 2002 to make a speech or sign 
a bill in favor of civil rights after decades of changed racial atti- 
tudes in schools and society and in the press, who among us would 
have had the courage of Charles Pickering, in Laurel, Mississippi, 
in 1967? Who among us would have the courage of his wife, Mar- 
garet, to stand with him? 
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There are those who would say we are pleased that Pickering 
was one of the few prosecutors who actually prosecuted crimes 
committed by the KKK in the 1960’s, but he should also have gone 
further by calling for immediate integration of schools and the 
workplace. That argument is tantamount to saying we are pleased 
that Harry Truman integrated the Federal armed forces in 1948, 
but he should have gone further and called for the integration of 
the State national guards as well, or to say we are pleased that 
Lyndon Johnson signed the Civil Rights Act in 1964, after opposing 
civil rights, but he should have gone further and demanded that all 
businesses adopt an affirmative action hiring plan. 

To judge the words and actions of these civil rights champions 
in the 1940’s, 1950’s and 1960’s by a 2002 standard would leave 
them wanting. We must remember that in Mississippi and other 
Southern States in the 1960’s, most elected prosecutors sat on their 
hands when the Klan committed acts of violence. 

Young Charles Pickering had to deal with white citizens and 
politicians who resisted integration and resisted civil rights. He 
had to deal with these people in a language that would not incite 
further violence and with requests for action that he had a chance 
of getting people to take. He did so with moral courage, and be- 
cause he acted with courage at such a young age, Charles Pickering 
was able to continue with more progressive actions decade after 
decade. 

In 1976, he hired the first African American field representative 
for the Mississippi Republican Party. In 1981, he defended a young 
black man who had been falsely accused of armed robbery of a 
teenage white girl. In 1999, he joined the University of Mis- 
sissippi’s Racial Reconciliation Commission, and in 2000 he helped 
establish a program to deal with at-risk kids, most of whom were 
African Americans, in Laurel, Mississippi, where 35 years earlier 
he had backed his principles with his and his family’s lives. This, 
Madam Chairman, is a record of extraordinary courage. It is a 
record to be commended. 

In the years since the 1960’s, attitudes in Mississippi and else- 
where have dramatically improved. Schools are integrated. The 
Klan is no longer a powerful force capable of intimidating whole 
communities, and the support from Mississippians, black and 
white, men and women, who have known Charles Pickering for 
decades has been overwhelming. This support no doubt results 
from the moral courage of Charles Pickering. 

In 1990, this Committee unanimously and favorably reported the 
nomination of Judge Pickering, and the Senate unanimously con- 
firmed him to the district court bench. In his 11 years on the 
bench, he has handled approximately 4,500 cases. In approximately 
99.5 percent of those cases, his rulings have stood and have not 
been reversed. The American Bar Association rated Judge Pick- 
ering “well qualified” for the Fifth Circuit Court of Appeals. 

I look forward to today’s hearing to review Judge Pickering’s 
record and his fitness for the Circuit Court of Appeals. I am certain 
that Senator Feinstein will conduct this hearing in the fair and 
even-handed manner, with which she approaches all of her duties 
here in the Senate. 
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I will listen to the testimony and review the record, and I will 
measure the allegations and who makes them against the whole 
record and the courage of Judge Charles Pickering. I hope this 
hearing will be free from the half-truths and mischaracterization of 
his record or allegations of guilt by association that have been prof- 
fered against this nominee by some special interest groups. 

Thank you, Madam Chairman. 

Senator Feinstein. Thank you, Senator. 

It is my understanding that in the interest of time, the chairman 
is going to place his statement in the record. 

Is that correct? 

Chairman Leahy. That is right. 

[The prepared statement of Senator Leahy follows:] 

Statement of Hon. Patrick J. Leahy, a U.S. Senator from the State of 

Vermont 

I begin by thanking Senator Feinstein for chairing today’s hearing. 

Judge Pickering was nominated to a vacancy on the Fifth Circuit on May 25. Un- 
fortunately, due to the change in the process that had been used by Republican and 
Democratic Presidents for more than 50 years, his ABA peer review was not re- 
ceived until late July, just before the August recess. At that point the Committee 
was concentrating on expediting the confirmation hearing of the new director of the 
Federal Bureau of Investigation, who was confirmed in record time before the Au- 
gust recess, and nominees to other key posts. 

As a result of a Republican objection to a request to retain all judicial nomina- 
tions pending before the Senate through the August recess, the initial nomination 
of Judge Pickering was required by Senate rules to be returned to the President 
without action. The Committee proceeded during the August recess to hold two un- 
precedented hearings involving other judicial nominations, including a nominee to 
the Court of Appeals for the Federal Circuit. 

Judge Pickering was renominated in September. Although Judge Pickering’s nom- 
ination was not among the first batch of nominations announced by the White 
House and received by the Senate, in an effort to accommodate the Republican 
Leader, I included this nomination at one of our three October hearings for judicial 
nominations. At that time, on October 18, the three Senate office buildings were 
closed because of the threat of anthrax contamination. Rather than cancel the hear- 
ing in the wake of the September 11 attacks and the anthrax-related closures and 
dislocations, we sought to go forward. 

Senator Schumer chaired the session in a room in the Capitol but only a few Sen- 
ators were available to participate. Security and space constraints prevented all but 
a handful of people from attending. Thus, today’s hearing is the first real oppor- 
tunity interested citizens will have to witness Judge Pickering’s testimony and, for 
most Senators, the first chance to question the nominee. 

There is, of course, ample recent precedent for scheduling a follow-up session for 
a judicial nominee. Among those nominees who participated in two hearings over 
the last several years were Marsha Berzon, Richard Paez, Margaret Morrow, Arthur 
Gajarsa, Eric Clay, William Fletcher, Ann Aiken and Susan Mollway, among others. 

In preparation for the October 18 hearing, we determined that Judge Pickering 
had published a comparatively small number of his district court opinions over the 
years. Within a week of the first hearing, the Committee made a formal request to 
Judge Pickering for his unpublished opinions. Since October, Judge Pickering has 
been working to produce copies of those opinions to us. In fact, just last week, I was 
notified that 120 more of his unpublished opinions were discovered in the court- 
house where he sits and just yesterday, barely hours before this hearing, another 
couple hundred opinions were provided. I doubt that anyone has had an opportunity 
to review those recently provided materials and we will have to determine how 
many, of what Judge Pickering estimated to be his 1100 unpublished opinions, re- 
main unproduced. 

I have continued to work with Senator Lott and, as I told him in response to his 
inquiries in December, I proceeded to schedule this hearing for the first full week 
of this session. This hearing is being held less than four months after the October 
18 session — not years after, as was the case with Richard Paez, William Fletcher 
and Susan Mollway. 
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Normally, we would be convening in the Judiciary Committee’s hearing room. But 
after we received requests the day before the hearing from Senator Lott’s office for 
15 seats to be reserved at the hearing and from the Department of Justice for more 
than 30 seats, we made last-minute arrangements to secure this larger room to ac- 
commodate them. Otherwise, every seat in our hearing room would have been re- 
served for the nominee and the Administration without any access at all to the pub- 
lic. 

I appreciate that Judge Pickering and his clerks have been providing materials, 
especially most recently as this hearing date approached. Other recent nominees 
have been asked by this Committee to fulfill far more burdensome requests than 
producing copies of their opinions. For example, four years after he was nominated 
to the Ninth Circuit, Judge Richard Paez was asked to produce a list of every down- 
ward departure from the Federal Sentencing Guidelines during his time on the fed- 
eral district court. That request required three people to travel to California and 
join the judge’s staff to hand-search his archives. Judge Paez was also asked to 
produce docket sheets and attorney fee information on habeas corpus matters 
brought on behalf of defendants sentenced to death that were then pending before 
him. Margaret Morrow, who was nominated to a district court judgeship, was asked 
to disclose her votes on California referenda over a number of years and required 
to collect old bar magazine columns. Marsha Berzon, who was nominated to the 
Ninth Circuit, was asked to produce her attendance record from the ACLU of North- 
ern California. She was also asked to produce records of the board meetings and 
minutes of those meeting so that Senators could determine how she had voted on 
particular issues. Timothy Dyk, nominated to the Federal Circuit, was asked for de- 
tailed billing records from a pro bono case that was handled by an associate he su- 
pervised at his law firm. 

While this context is important, I want to ensure that no one misunderstands 
what we are doing here today. We are not engaging in a game of tit-for-tat for past 
Republican practices. We have not delayed proceeding on this nomination, as so 
many nominations were delayed in recent years. Rather, this Committee must seri- 
ously consider the nomination. The responsibility to advise and consent on the 
President’s nominees is one that I take seriously and that this Committee takes se- 
riously. 

This Committee has asked Judge Pickering to produce a record of his judicial rul- 
ings. Given the nature of this nomination and given the disproportionately high 
number of unpublished opinions, this request seems appropriate as part of our ef- 
forts to provide a full and fair record on which to evaluate this nomination, as some 
Republican Senators have conceded. 

This nomination is not without controversy. Many have written letters in support 
and in opposition to this nomination. Those letters will be included in the record. 
This hearing is an important part of the record upon which committee members will 
rely when asked to decide whether or not to recommend favorably the nomination 
of Judge Charles Pickering to the United States Court of Appeals for the Fifth Cir- 
cuit to the full Senate for its consideration. 

Senator Feinstein. Then we will proceed. 

Judge Pickering, if you would care to come forward and be seat- 
ed? Would you please stand to be sworn in? 

Do you swear that the testimony given before this Committee 
will be the truth, the whole truth and nothing but the truth, so 
help you God? 

Judge Pickering. I do. 

Senator Feinstein. Thank you. Please be seated. 

If you would like to introduce any of your family — I know I had 
the pleasure of meeting your son, so I know at least he is here — 
if you would like to introduce your family or make some comments 
to the Committee, we would be very happy to receive them at this 
time. 

STATEMENT OF CHARLES W. PICKERING, SR., NOMINEE TO BE 
CIRCUIT JUDGE FOR THE FIFTH CIRCUIT 

Judge Pickering. Madam Chairman, I would like to introduce 
the members of my family who are here today: my wife, Margaret 
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Ann, who was seated next to me; my son, Congressman Chip Pick- 
ering, and his wife, Leisha. My daughters, Paige Dunkerton, Alli- 
son Montgomery, and Christi Chapman, cannot be with us today, 
but I am sure they are watching somewhere if C-SPAN is covering 
this. 

I won’t take the time to introduce my 19 grandchildren, as I did 
before. But I am happy to have my sister, Ellen, and her husband, 
Jimmy Walker, and my brother, Gene, and his wife, Karon Pick- 
ering, who are with us. 

I have a number of friends and supporters here that I am happy 
to have. I will not take the time to introduce them. 

Senator Feinstein. Thank you very much. Do you have a state- 
ment you would like to make at this time? 

Judge Pickering. I do, Madam Chairman, but I am not sure, 
with the constraints of 

Senator Feinstein. It is up to you. 

Judge Pickering. Yes. Well, I would like to make a state- 
ment — 

Senator Feinstein. Please. 

Judge Pickering [continuing]. Because there have been a lot of 
things that have been said that I could not respond to and this is 
my first opportunity to do that and I would like to set the record 
straight on some things. 

Senator Feinstein. Please. 

Judge Pickering. I would like to express, first of all, my appre- 
ciation to Senators Cochran and Lott for their introduction at my 
last hearing and for their support of my nomination. 

I would like to briefly talk with you about my time on the bench 
and the 29 years that I spent practicing law. During my 11 years 
as a judge, I have done my best to be fair and impartial and to fol- 
low the law. I am a firm believer in the adage “we are a govern- 
ment of laws, not of men.” I have great respect for the rule of law. 

In 1990 and again this October, I testified that I firmly believe 
that whomever one marries, whether of one’s own race or of an- 
other race, is a matter of personal choice, and no State should pass 
a law against such marriages. Such laws are, I believe, unconstitu- 
tional. The Supreme Court so held in Loving, and I will follow that 
case. 

Further, while I have been on the bench, I have demonstrated 
my ability to do just that. To my recollection, I have had three 
cases before me involving mixed-race marriages. I had a case before 
me in which the plaintiff was suing for personal injuries. He was 
planning a mixed-race marriage. The jury returned a verdict for 
only the amount of the medical bills. I felt the verdict was inad- 
equate and that the jury had been prejudiced because of the 
planned interracial marriage and because of race. I set the jury 
verdict aside. 

In a criminal case, a young couple who had contracted an inter- 
racial marriage pled guilty to drug charges. I treated them fairly. 
Even since my last confirmation hearing here in October, I received 
a letter from the wife, who is in Houston, Texas, expressing her ap- 
preciation for my fairness and courtesy. 

In a third case, a young man was convicted of cross burning in 
the yard of a mixed-race couple. During the sentencing, I described 
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the cross burning as a reprehensible, heinous crime, a despicable 
act, and that I had no feeling that the incident should be swept 
under the rug, that such conduct would not be tolerated, that we 
have got to stamp out that type of conduct, and that the young 
man was going to the penitentiary. I suggested that while he was 
in the penitentiary, he should do some reading on maintaining 
good race relations. 

Although I have never had an abortion case of any kind to come 
before me, I have had cases where other issues of sexual privacy 
were involved. In a trial where homosexual men were the victims 
of a scam, at the very beginning of the trial it was evident that the 
defendants intended to mount a defense on gay-bashing. I stopped 
the proceedings, did not wait for an objection, and I gave the jury 
a cautionary instruction. I let it be known that there would be no 
gay-bashing in my courtroom, that homosexuals are entitled to the 
same protection as everyone else, no more, no less. There was no 
further gay-bashing in that trial. 

In another case, a group of lesbians had established a cultural 
camp in rural Jones County. The local citizens strongly objected. 
Attorney General Janet Reno attempted to dispatch mediators to 
mediate the situation under the Civil Rights Act. A group of local 
citizens filed a lawsuit against Ms. Reno individually and in her of- 
ficial capacity to prohibit her dispatch of the mediators and com- 
plaining about comments she had made. 

I held a conference with the attorneys representing Ms. Reno and 
the plaintiffs, and recommended to the plaintiffs that they should 
dismiss their complaint. Ms. Reno’s attorneys and the plaintiffs 
agreed to an order that I recommended. Frank Hunger, who was 
Assistant Attorney General, later told me of Ms. Reno’s apprecia- 
tion for the courtesy and manner in which I handled her case. 

In another case where a female was seeking damages for per- 
sonal injuries, the testimony of one of the witnesses created the im- 
pression of a lesbian relationship. In this case, the jury returned 
a verdict for exactly what the defense attorney suggested. I again 
felt that the verdict was too low and that the jury had been biased 
by the impression of a lesbian relationship and race. I also set that 
jury verdict aside. Madam Chairman, these are the only two jury 
verdicts that I have set aside in 11 years on the bench. 

During my time on the bench, I have handled cases where I dis- 
agreed with the controlling law, but nevertheless put aside my per- 
sonal views and followed the law. One of those cases was the Suggs 
case, which involved ERISA. I feel, and still feel, that the Federal 
courts have misinterpreted ERISA, contrary to the language of the 
Act, contrary to congressional intent. The results have been to de- 
prive people of health benefits. 

I wrote an opinion of some 70 pages, approximately half of which 
was devoted to analyzing and applying controlling law, and the 
other half was devoted to explaining why I think Federal courts 
have misinterpreted the ERISA statute. Despite disagreement, I 
followed controlling law. However, that part of my opinion dis- 
agreeing with the controlling authority — the dicta, if you will — was 
widely quoted in the House of Representatives this past year in 
support of a patient’s bill of rights. 
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In another case involving the Federal Arbitration Act, I dis- 
agreed with the factual determination of the arbitrator. But never- 
theless, because the law dictated that I should affirm this opinion, 
I did. 

Madam Chairman, on numerous occasions I have had to decide 
whether I could put aside my personal opinions and follow the law. 
I have, and I will. I will follow the law even when I disagree with 
it. 

Now, I have some comments about the Klan days and about the 
Sovereignty Commission, if the Chair will allow me time to go over 
those two issues that have been raised. 

Senator Feinstein. Of course, you can complete your statement. 

Judge Pickering. Yes. 

Senator Feinstein. Because there is such interest, I would urge 
you to be as brief as you can so we can get to the questions. 

Judge Pickering. Well, prior to becoming judge, I did serve, as 
has been mentioned, and I did prosecute and condemn Klan activ- 
ity. The prosecuting attorney in the Vernon Dahmer case, in Hat- 
tiesburg, called and asked if I would come down and testify against 
the Imperial Wizard of the White Knights of the Ku Klux Klan in 
1967, and I agreed to do so. 

We both agreed that a subpoena should be issued. One was 
issued. I went and I testified that he had a bad reputation for 
peace and violence. 

In 2000, I had a petition filed in my court to release Sam Bowers 
on habeas corpus. He has since been convicted. Madam Chairman, 
there have been changes with all of us, with the State of Mis- 
sissippi. But in the last 5 years, both the murder of Medgar Evers, 
one of the original civil rights workers in Mississippi, whose broth- 
er, Charles Evers, is here in support of my nomination today, was 
re-tried and the defendant, Byron de la Beckwith, was sentenced 
and died in prison. 

Sam Bowers is now in prison in the State of Mississippi in State 
prison for the fire-bombing death of Vernon Dahmer. The case that 
I testified in resulted in a hung jury They filed that petition and 
after I testified against Sam Bowers, I lost my next election. One 
of the reasons was because of my stand against the Klan. In 2000, 
when they filed this habeas corpus, they asked me to recuse my- 
self, saying that Sam Bowers and the Klan had been responsible 
for defeating me in my two races for statewide race. 

I had a friend who told me that he had infiltrated the Klan for 
the FBI. He told me of going to Klan meetings in pastures or wood- 
ed areas in the middle of the night with torches and Klan speakers 
perverting Christianity by crossing a sword and a pistol over an 
open Bible and talking about going out and burning the homes of 
African Americans and those who defended them. 

The Klan was committing the same kind of diabolical acts that 
have recently been committed against America also in the name of 
religion. He expressed his conviction that these people were dan- 
gerous and that someone had to do something about it. He said 
that after going to Klan meetings where they had been worked into 
a frenzy by Klan speakers that he had driven by our home to make 
sure no one was burning it. This was a sobering moment. 
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I also had the experience during that time of going to a funeral 
home and slipping into the chapel because a Klan informant had 
called and wanted to give some information. I was not at home, so 
then he called the district attorney, but he didn’t want the district 
attorney to tell anyone else that he was meeting with them. The 
district attorney was afraid it was a set-up, so he asked if I could 
take a gun and go into the funeral home and cover the parking lot 
while he met with him. I did that. 

Then I did, as the Senators mentioned, defend this young Afri- 
can-American charged with robbing a white female. That also was 
not a popular decision. 

Madam Chairman, I took some stands during this time and al- 
though it was costly, I have no regrets. The State of Mississippi — 
none of our States have been perfect in any of these areas, but we 
have made tremendous progress. 

There are those that would say that we would have made that 
progress without the intervention of the FBI. I did not believe it 
then and I do not believe it now. We would not have made progress 
and they would not have obtained those rights had it not been for 
the brave young men and women who took a stand to obtain those 
rights, the massive infusion of FBI agents. And, yes, I will say that 
we would not have made the progress that we made if it had not 
been for some local officials who were also willing to stand and 
take a stand in that area. 

Now, the Sovereignty Commission issue: In 1990 when I testified 
before this Committee, Senator DeConcini explained that the Sov- 
ereignty Commission was a State-funded group which was estab- 
lished in 1956 as a response to increased Federal intervention in 
State matters, especially those pertaining to civil rights. 

He asked me why, as a State Senator between 1972 and 1978, 
I voted to seal the records of the commission, and I explained that 
I did so because that was the only alternative, that the choice was 
between destroying them or sealing them and that I voted to seal 
them. 

Now, I told him that during the time that I was in the State Sen- 
ate, I do not recall really the commission doing anything. It really 
was de facto abolished; it was not functioning. It was something 
that was still on the books and there was a disagreement as to how 
to handle it, how to get rid of it, since it was an existing agency. 

I testified that I was never an officer of the Sovereignty Commis- 
sion, that I never had any contact with that agency, that I dis- 
agreement with the purposes and the methods and some of the ap- 
proaches that they took. That was my testimony in 1990 based 
upon my recollection of events that had occurred some 13 to 18 
years before. 

After reviewing the records, I can say the following today. First, 
I was not an officer of the Sovereignty Commission. My recollection 
in 1990 was completely accurate on that account. 

Second, my record as a county attorney from 1964 to 1968, when 
I assisted the FBI in investigating and prosecuting the Klan’s at- 
tacks on African-Americans and civil rights workers, showed that 
I disagreed with the commission’s efforts against increased Federal 
law enforcement intervention in State matters pertaining to civil 
rights. And I have already told you that, in my opinion, we would 
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not have solved that problem without that intervention. So my 
recollection in 1990 on that account was entirely accurate. 

Third, the choice in 1977 was to abolish or to seal the records, 
and my recollection on that account was correct. As an aside, al- 
though I had not been asked about my pre-1977 votes regarding 
the Sovereignty Commission, my review of the records show that 
I voted for two appropriation bills for the commission prior to 1977. 
It is my understanding that the commission still had some old em- 
ployees, but its days of high-profile investigations were long over. 

The reason for not voting against these appropriation bills was 
practical politics. I could have taken a single stand in 1972 to de- 
fund the commission. As a first-year State Senator, however, my ef- 
fort would have failed. There was simply not enough votes in the 
senate to kill the commission in 1972. Indeed, an attack on the 
commission in 1972 would have done more harm than good by 
causing the old supporters of the commission to rally support for 
it again. By 1977, however, there were a majority of senators who 
were willing to vote to abolish the commission and that is how I 
voted. 

Fourth, my view of the record has shown that my recollection in 
1990 that I had no contact with the Sovereignty Commission was 
partially accurate and partially inaccurate. I never attended a 
hearing or a meeting of the commission, and never participated in 
helping the commission investigate a civil rights organization or 
any other organization or person. My 1990 recollection was accu- 
rate to the extent that it had to do with the main purposes of the 
commission, which was civil rights. 

Next, my review of a document that was released after my 1990 
testimony shows that I did have one brief contact 18 years earlier, 
in 1972, as part of a group of State legislators who asked a com- 
mission employee to be kept informed about a pulpwood haulers 
union. While this document has refreshed 

Chairman Leahy. Judge, I am sorry. You asked the employee 
what? 

Judge Pickering. I asked the employee — as I recall it, Senator, 
I was going down the corridor of the capital and someone called me 
over and introduced me and said this is an employee of the capital. 
He said, I have some information about activities in your area, Ma- 
sonite plant, union organizing. 

And at that time, we had just gotten through this strike. The Ku 
Klux Klan had infiltrated the labor union to the point that when 
the strike was over, the AFL-CIO took over the local union and 
placed it under a trusteeship. They had murdered a security guard. 
They were shooting into homes and beating people. 

And as he made this statement that he had this information, we 
were concerned that there be no further violence at the Masonite 
plant and I made, to the best of my recollection — Senator, I don’t 
have a very specific recollection, but a vague recollection that I 
said, well, keep me informed if you find out anything that is going 
on there that would be detrimental to our area. That is the last 
that I recall of any contact in that area. 

Now, I also — one other comment I should make in that regard is 
that the Governor and lieutenant Governor, by law, were ex officio 
members of the Sovereignty Commission. From 1961 to 1966, I was 
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law partners with Carroll Gartin. He was lieutenant Governor from 
1964 until his death in 1966. 

Additionally, William Winter was lieutenant Governor during my 
first 4 years in the senate. Carroll Gartin was defeated for Gov- 
ernor in 1959 by segregationist Governor Ross Barnett and the 
White Citizens Council. Governor William Winter was a member of 
President Clinton’s Commission on Race and is one of the most re- 
spected leaders of Mississippi promoting better race relations. 

I talked with Governor Winter this morning and I learned that 
he had issued a statement yesterday condemning the guilt by asso- 
ciation of implying that Carroll Gartin, who is now deceased, was 
a racist. Governor Winter and Governor Gartin both were members 
of this commission ex officio. I had regular contact with both of 
these gentlemen during that timeframe, but I have no recollection 
of ever discussing the Sovereignty Commission with either one of 
them. 

The Governor was also a member of the commission, as were 
other public officials, and I would have contact on official business 
with them, but I remember no contact with any of these relative 
to the Sovereignty Commission. Additionally, when I started co- 
operating with the FBI, I was still practicing with Carroll Gartin. 
Carroll Gartin was aware of what I was doing and he never criti- 
cized nor requested that I back up. 

Madam Chairman, if I might say just one brief thing, when the 
possibility arose of my being nominated to the Fifth Circuit, I had 
no intention or thought of becoming involved in any cause or in 
anyone’s politics. I was simply interested in being promoted to the 
next court up to finish out the final few years of my judicial career. 

The charges that have been made against me have been hurtful 
and they have been painful. I have a record of standing up for 
equal protection, respecting the rule of law, and making efforts to 
promote racial harmony for more than four decades. I am proud of 
that record. 

I appreciate the fact that you did give me the opportunity to re- 
spond and I will be happy to respond to your questions. 

The biographical information of Judge Pickering follows.] 
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I. BIOGRAPHICAL INFORMATION (PUBLIC) 


1. Full name (include any former names used.) 

Charles Willis Pickering, Sr. 

2. Address: List current place of residence and office 
address (es) . 

Home: 117 Dixon Drive, Taylorsville, MS 39168 

Office: 701 North Main Street, Suite 22C. Hattiesbuiy , MS 

39401 

3. Date and place of birth. 

May 29, 1937, Jones County, Mississippi 

4 . Marital Status (include maiden name of wife, or husband's 
name) . List spouse's occupation, employer's name and 
business address (es). 

Married to the former Margaret Ann Thomas, who is a 
housewife and has been a housewife since 1961. 

5. Education : List each college and law school you have 
attended, including dates of attendance, degrees received, 
and dates degrees were granted. 

a. University’ of Mississippi, Oxford, MS. 1957-1961. 
Received L.L.B. (1961, changed to J.D. in 1968) and B . A . 
(1959) . 

b. Jones County Junior College, Ellisville, MS. 1955-1957. 
Received A. A. Degree. 

6. Employment Record : List (by year) all business or 
professional corporations, companies, firms, or other 
enterprises, partnerships, institutions and organizations, 
nonprofit or otherwise, including firms, with which you were 
connected as an officer, director, partner, proprietor, or 
employee since graduation from college. 

a. 1959-1961. While a student at the University of 
Mississippi, X distributed newspapers for the Clarion Ledger 
and Jackson Daily News in Oxford, Mississippi, and on the 
University of Mississippi campus. 
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b. 1960, June -August. Worked as a doorkeeper 's aid, U.S. 
House of Representatives, Washington, DC. 

c. 1960-1961. Worked as student -assistant to the director 
of men's housing at the University of Mississippi. 

d. 1961. I practiced law as a solo practitioner from June 
1961 until September 1961 at 529 Central Avenue, Laurel, MS 
39440. 

e. From September 1961 until January 1971 I was a 
partner in the law firm of Gar tin, Hester and 
Pickering, 529 Central Avenue, Laurel, MS 39440. 

f. 1962 - I served as prosecuting attorney for the City of 
Laurel in Municipal Court. This was an appointed position. 

g. 1962 to present. Owner of a farm (Jones County, 
Mississippi . ) 

h. 1964 to 1968 - I served as prosecuting attorney of Jones 
County, Mississippi. This was an elected position. 

i. From approximately 1965 until 1988, I was a member 
of the Board of Directors and served as president of 
Pickering Bros. Farms, Route 2, Taylorsville, MS 39168. 

j . During 1971 and 1972 I practiced law under the firm 
name of "Law Offices of Charles W. Pickering," 529 
Central Avenue, Laurel, MS 39440. 

k. 1972 until 1980 - I served in the Mississippi State 
Senate. This was an elected position. 

l. From 1973 to January, 1980 I practiced law in the 
firm of • Pickering & McKenzie, 529 Central Avenue, 

Laurel, MS 39440. 

m. In 1980 I again practiced law under the firm name 
of "Law Offices of Charles W. Pickering," 529 Central 
Avenue, Laurel, MS. 

n. 1980 until 1996 - I was a member and Chairman of the 
Board of Directors of Robine and Welch Machine and Tool 
Company, Inc., P. 0. Box 252, Laurel, MS 39441. 
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o. From 1981 until approximately 1986 I practiced law 
in the firm of Pickering & Williamson, 529 Central 
Avenue, P. 0. Box 713, Laurel, MS 39441. 

p. 1983 to 1987 - I was a member and chairman of the Board 
of Directors of Computer Partner and Software, Inc., P. 0. 
Box 483, Laurel, MS 39441. 

q. 1983-1990. Chairman (1983-1985), Member of Board 
of Directors (1983-1990) , Jones County Economic 
Development Authority. 

r. From approximately 1986 until 1990, when I was 
appointed to the bench, I practiced law in the firm of 
Pickering, Williamson & Walters, 529 Central Avenue, 

P.0. Box 713, Laurel, MS 39441. 

s. 1990-present. U.S. District Judge, Southern District of 
Mississippi . 

t. 1999-present. On the Board of Directors of the 
Institute for Racial Reconciliation at the University 
of Mississippi. 

7. Military Service : Have you had any military service? If 
so, give particulars, including the dates, branch of 
service, rank or rate, serial number and type of discharge 
received. 

I was not in the military. 

8. H onors and Awards : List any scholarships, fellowships, 
honorary degrees, and honorary society memberships that you 
believe would be of interest to the Committee. 

a. Rated "AV, " the highest rating given by Martindale 
Hubbell, a publication that rates attorneys, at time of 
appointment to bench. 

b. Graduated first in law school class, 1961 

c. B.A. Degree from University of Mississippi with honors, 
1959, with major in history 

d. Graduated first in class, Jones County Junior College, 
1957 
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e. Selected to Law Journal staff. University of Mississippi 
School of Law, based on academic achievement 

f. Selected to serve as chairman of the Moot Court Board at 
University of Mississippi School of Law based on academic 
achievement 

g. Received recognition as outstanding graduate in field of 
real property, University of Mississippi School of Law, 1961 

h. In final Moot Court competition. University of 
Mississippi School of Law, 1961 

i. Honorary doctorate from William Carey College in 
Hattiesburg, Mississippi, in 1984 

j . My wife and I were honored as Outstanding Alumni of 
Jones County Junior College, Ellisville, Mississippi, in 
2000 

k. Member of Phi Delta Phi Honorary Legal Fraternity, 
University of Mississippi 

l. President of ODK National Men's Leadership Fraternity, 
University of Mississippi 

m. President Tau Kappa Alpha, Honorary Speech Fraternity, 
University of Mississippi 

n. Member of honorary fraternities in areas of scholastics, 
history and political science at University of Mississippi 

9. Bar A ssociations : List all bar associations, legal or 

judicial -related committees or conferences of which you are 
or have been a member and give the titles and dates of any 
offices which you have held in such groups. 

I serve on the Judicial Branch Committee of the Judicial 
Conference of the United States, appointed by Chief Justice 
Rehnquist in 1997. 

Federal Judges Association. I served on the Board of 
Directors from 1997-2001 and was a member of the Executive 
Committee, 1999-2001. 

American Bar Association, from early 1960s to present 
Mississippi Bar Association, from 1961 to present 
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Jones County Bar Association. I served as vice president 
and president-elect in 1978-1979, but resigned as president- 
elect because I was a candidate for Attorney General of 
Mississippi . 

Mississippi Trial Lawyers Association 
Association of Trial Lawyers of America 

10. Other Memberships : List all organizations to which you 
belong that are active in lobbying before public bodies. 
Please list all other organizations to which you belong. 

Federal Judges Association, Board of Directors of the 
Institute for Racial Reconciliation at the University of 
Mississippi; Jones County Farm Bureau; Mississippi Farm 
Bureau; Jones County Junior College Alumni Association; 
University of Mississippi Alumni Association; State 4-H 
Advisory Council; and Sigma Chi Fraternity, alumni; and an 
inactive Mason and Shriner. Although not a formal 
organization, I helped convene a group that is presently 
developing a plan to address the needs of "kids at risk" in 
Laurel, Mississippi. 

11 . Court Admission : List all courts in which you have been 
admitted to practice, with dates of admission and lapses if 
any such memberships lapsed. Please explain the reason for 
any lapse of membership. Give the same information for 
administrative bodies which require special admission to 
practice . 

a. All trial courts within the State of Mississippi, June 
1961, until appointed to the federal bench in 1990. 

b. Supreme Court of Mississippi, June 1961, until appointed 
to the federal bench in 1990. 

c. United States District Court for the Southern District 
of Mississippi, July 11, 1961, until appointed to the 
federal bench in 1990. 

d. U.S. Court of Appeals for the Fifth Circuit, July 14, 
1980, until appointed to the federal bench in 1990. 

e. United States District Court for the Northern District 
of Mississippi, January 18, 1990, until appointed to the 
federal bench in 1990. 
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12. Published Writings : List the titles, publishers, and dates 
of books, articles, reports, or other published material you 
have written or edited. Please supply one copy of all 
published material not readily available to the Committee. 
Also, please supply a copy of all speeches by you on issues 
involving constitutional law or legal policy. If there were 
press reports about the speech, and they are readily 
available to you, please supply them. 

a. In November 1999 I wrote an article on the need to 
promote racial harmony. This article was published in the 
Sunday, December 26, 1999, edition of the Clarion Ledger , a 
newspaper published in Jackson, Mississippi. A copy of this 
article is attached. 

b. Speech on Jury Nullification to Federal Bar Association, 
Jackson, Mississippi, March 21, 2000. A copy of the draft 
for this speech is attached. 

c. "Torts - Right of Privacy," Mississippi Law Journal, 
March 1960, review of a recent case while on Law Journal 
staff at University of Mississippi. A copy is attached. 

d. "Criminal Law - Miscegenation - Incest," Mississippi Law 
Journal, May 1959, while on Law Journal staff at University 
of Mississippi. A copy is attached. 

e. In 1984 and 1985 I delivered addresses as the President 
of the Mississippi Baptist Convention. These addresses were 
printed in The Baptist Record , the state Baptist newspaper. 
These speeches were related to the Southern Baptist 
Convention and its Biblical doctrines. Copies of these two 
addresses are attached. 

13. Health : What is the present state of your health? List the 
date of your last physical examination. 

Good. March 28, 2001. 

14. Judicial Office : State (chronologically) any judicial 
offices you have held, whether such position was elected or 
appointed, and a description of the jurisdiction of each 
such court . 

a. I served as municipal judge for the City of Laurel for a 
brief period from July 1969 to September 1969. This was an 
appointed position. The Municipal Court of the City of 
Laurel, Mississippi, handles criminal misdemeanors. In 
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September 1969 I was required to travel extensively. As a 
result I resigned the city judge's position. 

b. I have served as United States District Judge for the 
Southern District of Mississippi since October 2, 1990. This 
Court has federal question and diversity jurisdiction within 
the Southern District of Mississippi. 

15 . Citations : If you are or have been a judge, provide: 

(1) citations for the ten most significant opinions you have 
written; 

(a) Suggs v. PanAmerican Life Insurance Co. , 847 F. 
Supp. 1324 (S.D. Miss. 1994). 

(b) Coats v. Penrod . 785 F. Supp. 614 (S.D. Miss. 

1992) . 

(c) Sunbeam Products Inc, v. Westbend Co. , 1996 
Westlaw 511639, 39 U.S.P.Q. 2d 1545 (S.D. Miss. 1996). 

(d) Brvant v. Lawrence County . 814 F. Supp. 1346 (S.D. 
Miss. 1993) and Brvant v. Lawrence County , 876 F. Supp. 122 
(S.D. Miss . 1995) . 

(e) Hammond v. Coleman Company . 61 F. Supp. 2d 533 (S.D. 
Miss . 1999) . 

(f) Lee v. General Motors . 950 F. Supp. 170, 34 UCC 
Rep. Serv. 2d 315 (S.D. Miss. 1996) . 

(g) Windham v. Wyeth Laboratorie s. 786 F. Supp. b07 
Prod. Liab. Rep. (CCH)B 13,273 (S.D. Miss. 1992). 

(h) Bingham v. Anderson , 21 F. Supp. 2d 639 (S.D. Miss. 
1998) . 

(i) U.S. v. Wainuskis . 942 F. Supp. 1101 (S.D. Miss. 
1996) . 

(j) Thornhill v. Breazeale . 88 F. Supp. 2d 647 (S.D. 
Miss . 2000) . 

(2) a short summary of and citations for all appellate 
opinions where your decisions were reversed or where your 
judgment was affirmed with significant criticism of your 
substantive or procedural rulings: 
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PUBLISHED OPINIONS 

(a) Addo v. Globe Life and Accident Ins. Co. . 230 F.3d 
759 (5th Cir. 2000) Vacated and remanded. 

This case was removed from state to federal court. 

Plaintiff filed a motion to remand. This court denied the 
motion to remand and granted summary judgment for the 
defendant. The case involved a $5,000 policy of insurance. 
Plaintiff, in her state court complaint prayed for recovery 
of less than $75,000. A few days after suit was filed, 
plaintiff responded to a $5,000 offer of settlement from 
defendant and demanded $250,000. In a case of first 
impression, a divided Fifth Circuit panel concluded that the 
demand letter was an "other paper" under 28 U.S.C. § 

1446(b), for purposes of "opening § 1446(b) 's 30-day removal 
window." Since defendant removed more than thirty days 
after this letter was received the majority concluded that 
the removal was not timely, that this Court lacked 
jurisdiction, and vacated and remanded the grant of summary 
judgment with instructions that the case be remanded to 
state court. 

(b) Phillips v. Donnelly . 216 F.3d 508 (5th Cir. 2000). 
Vacated and remanded. 

This was a habeas corpus case in which the petitioner pled 
guilty to vehicular manslaughter in state court. The 
Magistrate Judge filed a report and recommendation which 
recommended dismissal of the case based on untimeliness in 
filing the petition. Based on information provided by the 
petitioner in his Objections to the Magistrate's Report and 
Recommendation, I remanded the matter to the Magistrate 
Judge for further consideration. The Magistrate Judge 
reviewed the matter further and provided another Report and 
Recommendation, again recommending dismissal of the matter 
based on the untimeliness of the petition. The petitioner 
claimed that he did not receive notice of the denial of his 
state court appeal until some four months after it was 
actually entered. He argued that the district court should 
toll the statute of limitations for the time period between 
the actual denial by the state court and the time when he 
allegedly received notice. Ultimately, I adopted the 
Magistrate's Report and Recommendation which concluded that 
the delay in notification did not toll the statute of 
limitations . 

On appeal, the Fifth Circuit, recognizing that 
equitable tolling should only apply in exceptional 
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circumstances, found that it could be applicable in this 
case. This was the first time the Fifth Circuit had ruled 
that an alleged failure to receive a copy of a state court 
decision could be the basis for equitable tolling. The Fifth 
Circuit vacated the order of dismissal and remanded for a 
hearing as to when the petitioner actually received notice 
of the denial of his state court appeal. This matter was 
referred back to the Magistrate Judge for hearing. 

(c) Martin v. Memorial Hospital at Gulfport , 86 F.3d 
1391 (5th Cir. 1996), Affirmed in part, reversed in part 
arid remanded. 

The Memorial Hospital at Gulfport entered, into an exclusive 
contract with a physician to operate the hospital's facility 
for end stage renal disease. Martin, another physician, 
claiming this contract eliminated competition and prevented 
him from practicing medicine, brought an antitrust action 
against Memorial Hospital and its Board. This Court granted 
in part defendant's motion, for summary judgment based on 
local governmental immunity as to money damages and denied 
summary judgment as to the plaintiff's claim for injunctive 
relief, attorney's fees, and court costs. This Court 
dismissed all other claims against the individual board 
members . 

The Fifth Circuit granted interlocutory appeal on the 
single issue of whether the hospital, owned and operated by 
a municipality, and the hospital's board of trustees are 
immune from an antitrust claim under the state action 
doctrine of Parker v. Brown . 317 U.S. 341 (1943). The Fifth 
Circuit found that under Mississippi law the hospital and 
its board members were authorized to enter into anti- 
competitive agreements and were entitled to state action 
immunity. The case was remanded for entry of summary 
judgment on all antitrust claims. 

After the matter was remanded to this Court, the 
hospital filed new motions for summary judgment which were 
granted in their entirety. This case was then appealed by 
the physician. It was affirmed by the Fifth Circuit. 130 
F.3d 1143 (Sth Cir. 1997). 

(d) Land v. United States Fidelity and Guaranty Co. . 78 
F,3d 187 <5th Cir. 1996). Reversed and remanded. 

This was a diversity case involving "stacking" of uninsured 
motorist coverage. This Court concluded that stacking was 
allowed under Mississippi law and granted summary judgment. 
The Fifth Circuit stated "we trespass on the ever-shifting 
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sands of Mississippi's uninsured motorist law" and noted 
that it had a more recent case from the Mississippi Supreme 
Court "unavailable to the district court." The Fifth 
Circuit then reversed and remanded. Before the issue could 
be tried before this court, the Mississippi Supreme Court 
handed down yet another decision basically consistent with 
this Court's initial ruling. U.S. Fidelity and Guar. Co. v. 
Ferguson . 698 So. 2d 77 (Miss. 1997). The parties settled 
for approximately 90 to 95 percent of the amount in 
controversy based on the subsequent decision of the 
Mississippi Supreme Court . 

(e) Applewhite v. Reichhold Chemicals. Inc. . 67 F.3d 
571 (5th Cir. 1995). Affirmed in part, vacated in part. 

This case involved a 1977 explosion and fire at defendant's 
plant in Columbia, Mississippi (incorrectly referred to as 
Columbus) . On March 3, 1992, when this case was being 
handled by a different judge an order was entered "requiring 
all subsequent suits against Reichhold Chemicals regarding 
the Columbus site to be filed separately." This Court 
denied the plaintiffs' motion for a class certification 
under Rule 23(b) (3) and also dismissed the plaintiffs' 
complaint without prejudice based on the March 3, 1992, 
order. The Fifth Circuit affirmed the denial of class 
certification but concluded that the Court should have 
examined each case individually rather than relying on the 
March 3, 1992, order and remanded to the district court to 
consider whether plaintiffs were properly joined and whether 
they should be allowed to continue in one action. 

(f) Satcher v. Honda Motor Co. . 52 F.3d 1311 (5th Cir. 
1995). Affirmed in part, vacated in part. 

Plaintiff motorcycle rider had a leg amputated in an 
accident with a motor vehicle. He brought a products 
liability suit under the crash worthiness doctrine. This 
Court denied defendant's motion for summary judgment and the 
case proceeded to trial. The jury awarded compensatory and 
punitive damages. The issue of punitive damages was 
submitted to the jury based on testimony that defendant had 
known of the alleged dangerous design for twenty years and 
had joined with other manufacturers in deliberately blocking 
the adoption of safety standards within the industry which 
would have precluded this design and prevented the injury. 

The defendant appealed and the Fifth Circuit initially 
reversed and rendered, but on rehearing, based on an 
intervening state court decision, vacated its original 
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opinion and remanded the case to this Court for further 
consideration. Upon reconsideration, this Court reaffirmed 
the jury verdict whereupon the defendant again appealed. 

The Fifth Circuit affirmed this Court's evidentiary and 
trial rulings and the jury verdict on compensatory damages 
but found that Honda's conduct did not rise to the level 
required for the imposition of punitive damages and vacated 
the punitive damages award. 

(g) L & A Contracting Company v. Southern Concrete 
Services. Inc., et al , 17 F.3d 106 (5th Cir. 1994) . Affirmed 
in part , vacated in part . 

In this case, L & A Construction Company was a general 
contractor on a project to build a bridge in Apalachicola, 
Florida. L & A subcontracted with Southern Concrete 
Services to provide concrete for the project. Throughout 
the course of the project, the evidence established that 
Southern Concrete failed to provide a sufficient quantity of 
concrete of sufficient quality in a timely manner for the 
completion of the project. L & A put the subcontractor, 
Southern Concrete, on notice that it considered this to be a 
breach of contract and copied the subcontractor's bonding 
agent, Fidelity and Deposit Company of Maryland. 

After completion of the project, L & A sued Southern 
and F & D for breach of contract in Mississippi state court. 
The case was removed to federal court. This Court conducted 
a six-day bench trial. At the conclusion of the trial, 
applying Florida law, this Court found that both Southern 
and F & D had breached the subcontract and awarded L 5c A 
damages against both Southern and F & D. 

On appeal the Fifth Circuit, making a legal distinction 
between "breach" and "default", affirmed this Court's award 
of damages to L & A against the subcontractor Southern but 
vacated the judgment against the surety F & D. 

(h) Although Exxon Coro, v Crosby Mississippi 
Resources, Ltd . 40 F.3d 1474 (5th Cir. 1995), is listed in 
the indexes as affirmed in part and reversed in part, the 
opinion of this Court was affirmed. 

This appeal involved two different cases from the Southern 
District of Mississippi consolidated on appeal. One case, 
found at 775 F. Supp. 969, was rendered by a different 
judge. The second case, found at 815 F. Supp. 977, was 
decided by me. My decision was affirmed while the decision 
of the other judge was affirmed in part and reversed in 
part. 40 F.3d 1491. 
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(i) The following case was appealed from this Court to 
the Fifth Circuit. The Fifth Circuit affirmed and the 
decision of the Fifth Circuit was appealed to the Supreme 
Court. The Supreme Court reversed the Fifth Circuit. 

Garlotte v. Fordice , 29 F.3d 216 (5th Cir. 1994) , certiorari 
was granted, Garlotte v. Fordice . 513 U.S. 1123, 115 S. Ct . 
929, 130 L.Ed.2d 876 (1995) . Judgment of Fifth Circuit was 
reversed by Garlotte v. Fordice . 515 U.S. 39, 115 S. Ct. 

1948 (1995) . On remand in Garlotte v. Fordice . 72 F.3d 34 
(5th Cir. 1995)., the Fifth Circuit again affirmed this 
Court's dismissal of Garlotte' s habeas corpus petition, this 
time on the merits . 

The factual background was as follows: Garlotte was 
sentenced to three years for possession of marijuana. He 
received two concurrent life sentences for murder to run 
consecutive to his three year marijuana sentence. The 
petition for habeas involved only the marijuana conviction. 
This Court denied the petition for habeas on the merits and 
declined to grant a Certificate of Probable Cause. The 
Fifth Circuit granted a Certificate of . Probable Cause and 
ordered the respondent to brief the issue of whether or not 
the district court prematurely dismissed Garlotte 's petition 
without a hearing. The Fifth Circuit then affirmed this 
Court finding that since Garlotte had already served his 
three year sentence for the marijuana charge he was no 
longer in custody on that charge. The Supreme Court, in a 
7-2 decision, reversed the Fifth Circuit concluding that 
Garlotte was "in custody" for the purpose of his habeas 
petition even though he had already served his marijuana 
sentence. The Supreme Court found that he would have 
started serving his life sentence sooner if his marijuana 
conviction had been set aside. On remand, the Fifth Circuit 
reviewed all 15 points of error alleged by Garlotte, on the 
merits, and affirmed this Court's original dismissal of his 
habeas corpus petition. 

(j) U. S. v. Nguven , 28 F.3d 477 (5th Cir. 1994) . 
Reversed and remanded. 

Defendant was convicted of one count of using fire to commit 
a felony and one count of attempting to destroy a building 
by fire in violation of two different subsections of 18 
U.S.C. §844. Defendant appealed. The Government cross- 
appealed. The Fifth Circuit affirmed on the question of 
whether the evidence was sufficient; affirmed this Court's 
refusal to dismiss count, three as being multiplicitous, 
though defendant was ultimately acquitted on this count; and 
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affirmed this Court's denial of defendant's motion for a 
mistrial when defense counsel on cross examination elicited 
information relative to another arson. The Fifth Circuit 
agreed with this Court that this information was elicited in 
response to a direct question by defense counsel and further 
that the cautionary instruction given by this Court was 
adequate to cure any prejudice. The Fifth Circuit also 
affirmed this Court's giving of a modified Allen charge. 

This Court sentenced defendant to five years as to the 
mandatory count, but did not sentence defendant as to the 
second count , which this Court concluded involved the same 
conduct as the first count. The Fifth Circuit reversed and 
remanded for this Court to impose a consecutive sentence as 
to the second count . 

(k) Watkins v. Fordice , 7 F.3d 453 (5th Cir. 1993) . 
Reversed and remanded. 

This was a voting rights case in which this Judge was one of 
a three judge panel composed of Circuit Judge Rhesa H. 
Barksdale, District Judge Tom S. Lee, and this writer. This 
case was originally filed in 1991 after Mississippi had 
redistricted both houses of its legislature based on 1990 
census data. The Attorney General had objected to the 1991 
redistricting plan. The appellants had asked the three 
judge district court to enjoin the upcoming elections. This 
request was denied. Watkins v. Mabus . 771 F.Supp. 789 (D.C. 
Miss. 1991) . The denial was affirmed by the United States 
Supreme Court. (Affirmed in part, vacated in part. Watkins 
v. Mabus , 502 U.S. 954, 72 S . Ct . 412, 116 L .Ed . 2d 433 
(1991).) In its 1992 regular session, the Mississippi 
Legislature passed a revised redistricting plan which was 
precleared by the United States Attorney General. The 1992 
redistricting plan mooted all of appellants' claims. The 
Court had ordered the parties to file necessary motions for 
the final disposition of the case. In response, the 
appellants requested dissolution of the three judge court, 
remand of the case to a single judge district court, and 
award of attorney fees. The Court awarded $198,688.23 in 
attorney fees and expenses instead of the $866,938.39 
requested. The appellants filed a timely appeal and the 
state cross appealed. The Fifth Circuit affirmed on all 
issues except on the hourly rate employed by the district 
court. Plaintiffs filed affidavits from attorneys in the 
community showing the prevailing market rate in the locality 
to be $150 to $200 per hour for attorneys with more than ten 
years experience and $100 to $150 per hour for those with 
four to ten years experience. The State introduced 
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attorneys 7 affidavits showing the market range to be $75 to 
$125 per hour. The three judge panel set what it found to 
be a reasonable hourly rate, of $95-110 per hour, within the 
market range, but according to the Fifth Circuit this 
deviated from the customary billing rates of the appellants' 
attorneys. The Fifth Circuit vacated the award of attorney 
fees and remanded to the Court to either award each 
attorney's customary billing rate or state concise reasons 
for its decision to do otherwise. On remand the Court 
reviewed the fee request and reaffirmed its prior order. 

852 F.Supp. 542 (S.D. Miss. 1994). The Fifth Circuit 
affirmed. 49 F.3d 728 (5th Cir. 1995) . 

(l) United States v. Murray . 988 F.2d 518 (5th Cir. 

1993) . Affirmed in part, reversed in part, and remanded. 

Defendant was convicted by a jury of possession of a 
firearm by a previously convicted felon, aiding and abetting 
the transfer of an unregistered firearm, possession of an 
unregistered firearm and aiding and abetting in the sale of 
a firearm to a convicted felon. After conviction, the 
defendant appealed all four counts of his conviction. 
Considering conviction as to each count in turn, the Fifth 
Circuit made a determination that there was sufficient 
evidence to support the convictions for possession of a 
firearm by a previously convicted felon, aiding and abetting 
in the transfer of an unregistered firearm and possession of 
an unregistered firearm. The Fifth Circuit found, however, 
that the evidence was insufficient to convict the defendant 
of aiding and abetting in the sale of a firearm to a 
convicted felon. The Fifth Circuit affirmed the judgment of 
this Court as to three convictions and reversed this Court 
as to the fourth conviction, and remanded for resentencing. 

(m) U.S. v. Christine Wainuskis . 138 F.3d 183 (5th Cir. 
(Miss . ) 1998) . 

This case is listed on the Fifth Circuit's index as vacated. 
It was in fact an affirmance of this Court's denial of the 
defendant's 28 U.S. C. § 2255 motion to set aside her 
judgment of conviction. 


UNPUBLISHED OPINIONS 

(a) U.S. A. v. Kirksev Nix and John Ransom . l:91-CR-40, 
99-60069 (5th Cir. Feb. 12, 2001) . Reversed and remanded. 
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The defendants were convicted of several counts of 
conspiracy involving the murder for hire of a state court 
judge in 1991. The defendants filed a motion for new trial 
in 1995 allegedly based on newly discovered evidence. At 
the request of the defendants, because of an intervening 
trial regarding new charges in relation to the murder for 
hire, the Court did not rule on this motion for new trial 
until 1997. The Court dismissed the defendants' motion. 

The defendants untimely filed a notice of appeal. The Fifth 
Circuit remanded the matter to this Court for a 
determination of whether or not the defendants' filings were 
late due to good cause or excusable neglect. In a detailed 
opinion this Court ruled. that the defendants did not show 
excusable neglect nor good cause for the late filing based 
on Rule 17(c) of this Court's local rules which notifies all 
pro se litigants of their "continuing obligation to apprise 
the court of any address change." This Court found that the 
defendants had not timely notified the district court 
clerk's office as to their change in addresses and that such 
had caused the delay in filing timely notices of appeal. 

The Circuit Court stated that the defendants had advised the 
Fifth Circuit that they had orally notified the district 
court clerk's office of their new addresses. This argument 
was not made before this Court, but rather defendants argued 
that they had made other filings with this Court and from 
those filings the Clerk should have been able to ascertain 
their new addresses. In light of defendants' argument that 
they had orally notified the Clerk of their change of 
addresses, the Circuit Court vacated the District Court's 
findings by holding that the word "apprise" in the district 
court's local rules could include an oral as well as written 
notification. The Circuit Court vacated and remanded to 
this Court for a factual determination as to whether 
defendants gave reasonable notice-though not necessarily 
written- -of their new addresses. The Appellate Court, as 
did this Court, noted that "Nix and Ransom are habitual 
litigants who have systematically burdened the federal court 
system with literally thousands of pages of frivolous 
material . * The matter has been referred to the magistrate 
judge assigned to the case for factual findings. 

(b) Fairley v. The Prudential Ins. Co. . 91-CV-74, 94- 
60050 (5th Cir. Nov. 8, 1994) . Reversed and rendered. 

This case involved the interpretation of insurance coverage 
under an accidental dismemberment policy. Fairley injured 
his right eye and sought treatment from several physicians. 

In an untreated state his vison was 20/400. Fairley filed a 
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claim on his accidental dismemberment policy for loss of 
sight in that eye. Doctors recommended a corneal transplant 
which Fairley underwent after much reluctance. After the 
operation Fairley's vison remained at 20/400, but could be 
corrected to 10/20 with a contact lens. Fairley was fitted 
with a contact lens, but found the lens very uncomfortable 
and only wore it sporadically. He had difficulty wearing 
the lens while working. The insurance company determined 
that Fairley's loss of sight was not irrevocable and denied 
coverage. This Court reversed the plan administrator's 
determination and awarded benefits to Fairley on the basis 
that Fairley could not wear the contact in real world 
conditions. The Fifth Circuit determined that since this 
was an ERISA plan, factual findings should be disturbed only 
if the plan administrator (Prudential) abused its 
discretion. Finding no abuse of discretion, the Fifth 
Circuit reversed and rendered. 

(c) Heptinstall v. Blount . CA H90 0254, 92-07481 (5th 
Cir. Aug. 11, 1993) . Affirmed in part, reversed in part, 
and remanded. 

Heptinstall, a state prisoner, pled guilty to aggravated 
assault. He then filed a pro se complaint alleging that 
since the search warrant did not describe the guns seized 
there was an illegal search and seizure; that as a pretrial 
detainee he was confined in unsanitary conditions, without 
adequate ventilation, in an overcrowded cell, and that this 
constituted a violation of the due process clause of the 
14th Amendment; that he was denied access to the courts 
because he was not provided with writing materials and 
stamps; and that he was deprived of property in that an 
officer misappropriated $200 in cash, that the sheriff 
inappropriately turned the keys to his shop over to his ex- 
wife, and that law enforcement officers failed to return 
seized property. Heptinstall failed to respond to discovery 
and was ordered by the Court to submit to a deposition. 
Heptinstall refused to be sworn at his deposition, answered 
a few questions and terminated the deposition by saying 
"Case closed, gentlemen. Bye." Defendants moved to dismiss 
under Rule 37 as a sanction for failure to obey a court 
order and under Rule 12 for failure to state a cause of 
action. Heptinstall failed to respond to the motion to 
dismiss. This Court granted the motion to dismiss on both 
grounds. Heptinstall moved for additional time to appeal, 
which this Court granted. Defendants argued that this Court 
should not have allowed Heptinstall additional time within 
which to appeal. The Fifth Circuit concluded this Court did 
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not abuse its discretion in granting the extension of time 
to plaintiff , affirmed the dismissal of the claims against 
defendants in their official capacities and affirmed the 
Court's dismissal of the deprivation of property claim. The 
Fifth Circuit agreed that plaintiff's failure to comply with 
a court order subjected plaintiff to sanctions but concluded 
that dismissal was too severe. The Fifth Circuit reversed 
and remanded the case as to the claims of illegal search and 
seizure, unconstitutional conditions of confinement, and 
denial of access to the courts against certain defendants in 
their individual capacities; and modified the Rule 12 
dismissal of other claims to reflect dismissal without 
prejudice. 

(d) U.S. v. West . CR S92 00015 03, 93-07042 (5th Cir. 
July 8, 1993). Affirmed in part, reversed in part, and 
remanded . 

West was convicted by a jury of conspiracy to possess 
cocaine with intent to distribute, interstate travel in aid 
of unlawful activity, and possession with intent to 
distribute a controlled substance. West previously had been 
convicted under a separate indictment of conspiracy to 
possess marijuana, interstate travel in aid of unlawful 
activity, and possession with intent to distribute 
marijuana. At this second trial, West moved for acquittal 
as to the conspiracy to possess cocaine charge on the basis 
that there was only one conspiracy to distribute both 
cocaine and marijuana and that the second indictment and 
trial constituted double jeopardy. This Court denied West's 
motion for acquittal, but gave West the benefit of the doubt 
and made the sentence on the second conviction run 
concurrent with his previous conspiracy conviction. The 
Fifth Circuit affirmed West's second conspiracy conviction 
in regard to the counts relating to interstate travel in aid 
of unlawful activity, and possession with intent to 
distribute a controlled substance. The Fifth Circuit found 
that the evidence established only one conspiracy and 
reversed the conviction for conspiracy to distribute 
cocaine . 

(e) Marshall Durbin Cos. V. United Food & Commercial 
Workers Union . 2 : 98-CV-241 ; 00-60597 (5th Cir. May 15, 

2001) . Vacated in part; affirmed in part, and remanded. 

This case involved a challenge to an arbitrator' s decision 
under the Federal Arbitration Act. Marshall Durbin Company 
fired Theatrice Taylor because of alleged insubordination. 
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Theatrice Taylor filed a grievance through the United Food & 
Commercial Workers Union. The matter was submitted to 
arbitration and the arbitrator found that Theatrice Taylor 
was not insubordinate and that she should be reinstated 
without back pay. Marshall Durbin filed suit to reverse the 
arbitrator's decision. This Court had reservations about 
the arbitrator's decision that there was no insubordination, 
based on the facts reflected in the record, but under 
controlling case law affirmed the arbitrator's decision and 
ordered Marshall Durbin to reinstate Theatrice Taylor. In a 
subsequent motion, the union sought attorney's fees and back 
pay for Theatrice Taylor. This Court denied both requests 
finding that it had no authority to set aside the 
arbitrator's decision that no back pay should be awarded, 
although this Court felt that if reinstatement was 
appropriate that back pay should be awarded. The Fifth 
Circuit affirmed the denial of attorney's fees but vacated 
the decision not to award back pay, citing cases from other 
circuits, and deciding that the arbitrator's award of 
reinstatement without back pay was ambiguous because the 
arbitrator did not contemplate the delay caused by a 
challenge under the Federal Arbitration Act. The Fifth 
Circuit remanded the case with instructions to remand the 
case to the arbitrator to resolve the issue of back pay. 

(f ) Woolwine Ford Lincoln Mercury v. Consolidated 
Financial Resources. Inc. . 2:98-CV-148; 00-60314 (5th Cir. 
Dec. 27, 2000). Vacated. 

This was a diversity case involving a dispute over the sale 
and financing of automobiles. Defendant finance company 
released proceeds to a middleman without obtaining the 
titles from Woolwine, the seller. The middleman became 
financially insolvent. The issue was whether the seller or 
finance company would suffer the loss. During pendency of 
the litigation the parties reached a compromise settlement 
wherein each would suffer one-half of the loss. On January 
12, 2000, the Court dismissed the case with prejudice 
reserving the right to enforce the settlement for a period 
of 35 days after the dismissal. On February 25, 2000, 
Woolwine filed a motion to enforce the settlement agreement. 
Defendant filed a response and stipulated that the motion to 
enforce settlement had been timely filed. Defendant fired 
its attorney, contacted this Court and requested a 
continuance. After obtaining the continuance. Defendant 
contacted court personnel the afternoon before the hearing 
to obtain details relative to the hearing, but failed to 
appear at the hearing. The Court entered judgment enforcing 


18 



31 


the settlement. Defendant appealed. The Fifth Circuit held 
that the motion to enforce settlement was not filed within 
thirty-five days after the case was dismissed and therefore 
the Court had no jurisdiction. The judgment was vacated. 

(g) Ravfield Johnson v. Forrest County Sherif's Dept ., 
2:96- CV -291; 98-60556 (5th Cir. Feb. 15, 2000). Vacated and 
remanded . 

Plaintiff, a state prisoner, filed a complaint challenging 
the defendant's jail policy prohibiting inmates from 
receiving magazines by mail. The sheriff cited reasons for 
the ban as being the danger of fire, the possibility that 
inmates could use magazine pages to stop toilets, and the 
potential for messy cells. This Court adopted the 
recommendation of the Magistrate Judge and dismissed the 
complaint. Based on the First Amendment, the Fifth Circuit 
vacated the order of dismissal, directed that the plaintiff 
be allowed to amend his complaint to allege a claim of 
retaliation, and remanded the case to this Court for further 
proceedings . 

(h) United States of America v. Roger O. Dvess , 2:97- 
CV- 163 ; 98-60174 (5th Cir. Mar. 22, 1999) . Vacated in part, 
affirmed in part, and remanded. 

Dyess was convicted of mail fraud by arson at a trial before 
this Court. His conviction was affirmed by the Fifth 
Circuit in an unpublished opinion. Subsequently Dyess filed 
a motion for a new trial and a motion to set aside sentence 
under Section 2255. In accordance with the Report and 
Recommendation from the Magistrate Judge, this Court denied 
the motion for a new trial and dismissed the petition for 
habeas as time barred. The Magistrate Judge's Report and 
Recommendation as to the habeas petition was based upon a 
Second Circuit decision that concluded that the one year 
statute of limitations found in 28 U.S.C. § 2244(d) (1) 
expired on April 23, 1997. After this Court dismissed the 
complaint, the Fifth Circuit rendered a decision determining 
that the one year statute of limitations under 28 U.S.C. § 
2244(d) (1) expired on April 24, 1997, rather than April 23. 
The Fifth Circuit affirmed this Court's denial of the motion 
for a new trial, vacated this Court's dismissal of Dyess' 
Section 2255 motion, based on the intervening Fifth Circuit 
decision, and remanded the matter to this Court for 
consideration of Dyess' Section 2255 motion. After remand, 
the Government moved for downward departure based upon 
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substantial assistance and Dyess voluntarily dismissed his 
Section 2255 motion. 

(i) Herman Barnes v. Edward Hargett , CA-H-88-0223 , 92- 
7436 (5th Cir. April 15, 1994) . Vacated in part, affirmed 
in part, and remanded. 

Barnes, a state prisoner, serving two consecutive life 
sentences for two capital murders committed during the 
course of an armed robbery, filed for habeas relief alleging 
an illegal arrest, involuntary confession, and an 
unreasonable detention prior to his initial appearance. 

This Court adopted the Magistrate Judge's Report that 
characterized plaintiff's issues as Fourth Amendment 
challenges precluded from federal review by Stone v. Powell . 
The Fifth Circuit affirmed this Court's decision that the 
Fourth Amendment issues had been fully litigated in state 
court and were barred from relitigation on collateral 
federal review. Construing the complaint most favorably to 
plaintiff, the Fifth Circuit, however, held that the issue 
of the voluntariness of plaintiff's confession should have 
been considered under the Fifth, Sixth, and Fourteenth 
Amendments. The Fifth Circuit remanded the case for a 
determination as to whether plaintiff exhausted his state 
court remedies on the voluntariness issue, and if so, for an 
analysis of these constitutional claims. This Court then 
remanded this case to another Magistrate Judge who 
recommended that the petition for habeas be dismissed. This 
Court adopted the subsequent recommendation of the 
Magistrate Judge and dismissed the petition. The Fifth 
Circuit then affirmed the dismissal of plaintiff's petition 
for habeas. 

(j) Charles Sylvester Bell v. Lee Rov Black . 2:91-CV- 
118, 93-7484 (5th Cir. April 4, 1994). Vacated and 
remanded . 

This was a habeas case involving a prisoner in state 
custody. The Fifth Circuit vacated this Court's judgment 
with instructions to dismiss plaintiff's federal habeas 
petition for failure to exhaust, without prejudice. 

(k) U.S. v. Arthur Loper . l:94-CV-560, 95-60274 (5th 
Cir. May 27, 1996) . Vacated and remanded. 

Loper was convicted of conspiracy to distribute cocaine. 

This Court imposed an enhanced statutory minimum sentence of 
120 months under U.S.S.G. § 5Gl.l(b) which requires a court 
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to impose the statutory minimum sentence where it is greater 
than the maximum of the applicable guideline range. Loper's 
conviction was affirmed on direct appeal in an unpublished 
opinion. Loper then filed a Section 2255 motion to vacate, 
set aside, or correct his sentence. This Court denied 
plaintiff's motion. The Fifth Circuit noted that this Court 
should have set out its findings of fact and conclusions of 
law, vacated the dismissal, and remanded for resentencing 
because the Government failed to give notice that it would 
seek an enhanced sentence as required under Section 
851(a) (1) . 

(1) U.S. v. Marlon Johnson . 1:97-CV-571, 99 *60706 (5th 
Cir. Dec. 7, 2000). Vacated and remanded. 

Johnson pled guilty to conspiracy to possess with intent to 
distribute cocaine and conspiracy to intimidate a witness . 

He waived his right to appeal his sentence. Johnson filed a 
§ 2255 motion alleging ineffective assistance of counsel, in 
that his attorney failed to argue for a three point 
reduction for acceptance of responsibility; failed to 
challenge the use, for enhancement, of a prior state 
conviction that was allegedly constitutionally infirm; and 
failed to file a notice of appeal as requested. This Court 
adopted the Magistrate Judge's Report and Recommendation, 
overruled Johnson's Objections, and denied Johnson's Section 
2255 motion. The Fifth Circuit's remand is somewhat 
contradictory. In footnote four on page three of the 
opinion, the Appellate Court said "Johnson's allegations are 
not precise as to whether he challenges that he was not 
counseled, or instead, that his plea was involuntary. This 
is an issue the district court should explore on remand. 
Ultimately to succeed, Johnson will have to prove that his 
guilty plea was flawed, not just that he requested an 
appeal." However, in the final sentence of the remand 
order, the Court stated "The sole question on remand is 
whether Johnson requested that his attorney file a direct 
appeal challenging the guilty plea and, if so, whether the 
attorney failed to file the appeal." The Appellate Court on 
page four of its opinion in footnote seven stated "The 
district court should be impatient with any attempt to 
discuss (1) the breach of the plea agreement, (2) any 
challenge to the sentence, (3) the use of the uncounseled 
misdemeanor, or (4) an ineffective assistance of counsel 
claim relating to the waiver of Johnson's right to appeal 
his sentence." This Court re-referred this matter to the 
Magistrate Judge for hearing in accordance with the Fifth 
Circuit remand. 
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(m) U.S. v. Four Parcels of Land , CA-H89-0201, 93-07256 
{5th Cir. Feb. 10, 1994) . Affirmed in part, vacated in 
part , and remanded . 

This Court, on motion for summary judgment, granted civil 
forfeiture of four parcels of land owned by Donnell and 
Bessie Baylous. In its motion, the Government alleged that 
one of the four parcels of land was used in connection with 
the distribution of crack cocaine and that the other three 
parcels were acquired with proceeds from drug sales. In a 
responsive affidavit, Bessie Baylous stated that three of 
the parcels of land were purchased with money from 
legitimate sources. For more than twelve months, the 
Baylouses failed to respond to the Government's motion. This 
Court relied on affidavits from confidential informants to 
establish that the three parcels were indeed obtained with 
drug money. The Fifth Circuit affirmed the forfeiture of 
the one parcel used in connection with the distribution of 
crack cocaine but vacated the forfeiture of the remaining 
three parcels. The Fifth Circuit held that the affidavit of 
Bessie Baylous created a genuine issue of material fact as 
to the source of funds used to purchase the three parcels 
and that summary judgment, therefore, was inappropriate. 

The Fifth Circuit concluded that on remand the trial court 
could consider whether the Baylous had filed timely 
responses. Ultimately default judgment was entered for the 
Government and the appeal of that judgment to the Fifth 
Circuit was dismissed. 

(n) Garlotte v. Miss. Dent, of Corrections . 2:93-CV- 
246, 94-60544 (5th Cir. Feb. 24, 1995) . Affirmed in part, 
vacated in part, and remanded. 

Three prisoners challenged a regulation that prohibited the 
possession of word processors and typewriters with memory 
and sought a temporary restraining order and a preliminary 
injunction. Prison officials contended that the regulation 
was necessary because these devices were used to store "scam 
letters, gambling pool information, prison officials' phone 
numbers and addresses and gang related information." This 
Court accepted the recommendation of the Magistrate Judge 
and dismissed the complaint. The Fifth Circuit affirmed the 
dismissal of the denial of the access to the courts claim, 
the denial of the claim that the prisoners' freedom of 
speech and association had been abridged, the denial of the 
Ninth Amendment claim of right to possess word processors 
and typewriters with memory, the denial of plaintiffs' 
procedural due process claim, and the denial of plaintiffs' 
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request for an injunction or temporary restraining order. 

The Fifth Circuit vacated the dismissal of the prisoners' 
equal protection claim, their substantive due process claim, 
and their claim under the Takings Clause, because plaintiffs 
had alleged discriminatory and arbitrary enforcement of the 
regulation. On remand, the parties agreed to a non jury 
trial before a magistrate judge. The magistrate judge ruled 
that the plaintiffs failed to prove their constitutional 
claims and a judgment was entered for defendant. No appeal 
was taken . 

(o> Abrams v. Reichhold Chems ., 2-.92-CV 122, 95-S07S4 
(5th Cir. July 2, 1996). Affirmed in part, vacated in part, 
and remanded. 

This was a complex toxic torts case. This Court supervised 
the settlement of more than 4000 claims. At the time of 
this appeal, only the claims of the fifteen appellants 
remained in litigation. This Court entered several orders 
requiring plaintiffs to provide medical information 
demonstrating causation. Seven of the appellants sought to 
comply with the Court's last order to produce medical 
evidence . Eight made no attempt to comply with any of the 
Court's orders requiring production of medical evidence to 
support causation. This Court concluded that the proffered 
expert testimony would not be admissible at trial, granted 
summary judgment against the seven plaintiffs who had 
produced medical evidence, dismissed their claims for fear 
of future illness, and dismissed the claims of the remaining 
eight plaintiffs for failure to comply with the various 
court orders requiring them to produce some evidence of 
causal connection. The Fifth Circuit affirmed the Court's 
rulings at to the seven plaintiffs who had produced evidence 
but reversed this Court's dismissal as 1 to the eight 
plaintiffs who had produced no evidence, but noted that the 
Court could consider these claims for summary judgment. On 
remand, this Court granted defendant's motions for summary 
judgment as to these remaining plaintiffs and they appealed 
but dismissed their appeal . 

The above unpublished opinions are all of the unpublished 
opinions that I could find reversing or seriously 
criticizing my decisions or rulings after reviewing my files 
and requesting the Clerk of the Fifth Circuit to do the 
same . 
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(3) citations for significant opinions on federal or state 
constitutional issues, together with the citation to 
appellate court rulings on such opinions. 

(a) McGee v. U.S. , 863 F. Supp. 321 (S.D. Miss. 1994). 

This was one of the original cases challenging the Brady 
Handgun Bill. This Court concluded that the part of the 
Brady Bill requiring local sheriffs to perform certain 
duties was unconstitutional under the Tenth Amendment. This 
opinion was affirmed by the Fifth Circuit. 79 F.3d 452 
(1996) ( Koog v . U.S. ) The Supreme Court denied certiorari. 

521 U.S. 1118, 17 S. Cc. 2507, 138 L.Ed.2d 1011 (1997) . 

(b) Yates v. Turzin, et al . 786 F. Supp. 594 (Miss. 
1991) . Held that defendants were not amendable to suit in 
Mississippi since tort was not committed in Mississippi, 
manufacturer was not doing business in Mississippi, and 
under the Due Process Clause there were insufficient minimum 
contacts with the State to support long arm jurisdiction. 

(c) Neal v. Puckett . (2:97cv90PG - S.D. Miss.) Although 
the opinion of this Court denying habeas corpus in this 
death penalty case was not published, the Fifth Circuit 
affirmed this Court's denial of habeas. Interpreting 
Williams v. Tavlor . 529 U.S. 362, 120 S. Ct. 1495, 146 
L.Ed.2d 389 (2000), a panel of the Fifth Circuit held that 
although the Mississippi Supreme Court's conclusion of lack 
of prejudice was incorrect, it was not an unreasonable 
application of clearly established federal law. Judge 
Jones, who concurred, was of the impression that the 
Mississippi Supreme Court did not incorrectly interpret the 
prejudice prong of Strickland . The opinion of this Court 
dealt with a number of issues argued by the plaintiff. The 
Fifth Circuit granted a Certificate of Appealability on only 
one issue, ineffective assistance of counsel. Before this 
Court, the main argument had related to granting of an 
instruction later determined by the U. S. Supreme Court to 
be unconstitutional. This Court analyzed the instruction 
under Brecht v. Abrahamson , 507 U.S. 619, 113 S.Ct. 1710, 

123 L.Ed.2d 353 (1993), and held that there was no prejudice 
from the granting of this instruction. As noted, when this 
case went to the Fifth Circuit, that issue was not even 
argued. Ineffective assistance of counsel, which was not 
argued nearly so hard before this Court as it was in the 
Fifth Circuit, was the only issue before that Court. On that 
issue this Court had ruled in accordance with Judge Jones' 
concurrence . 


24 



37 


(d) Fairley v. Forrest County , 814 F, Supp. 1327 (S.D. 
Miss. 1993). This was a case involving the one man-one vote 
principle of the Equal Protection Clause and reapportionment 
based on population shifts. The case analyzed the history 
of the one man-one vote principle and discussed the problems 
that occur when courts intrude into areas normally reserved 
for legislative bodies, including the breaking of precinct, 
beat and county lines, separating communities of interest 
and ignoring things considered by the voters to be important 
which can appropriately be considered by legislative bodies 
but not courts. The case also dealt with issues of special 
elections and the deference to be accorded local, 
representative bodies in their redistricting efforts. 

16. Public Office : State (chronologically) any public offices 
you have held, other than judicial offices, including the 
terms of service and whether such positions were elected or 
appointed. 

a. During the year 1962 X served as prosecuting attorney 
for the City of Laurel in Municipal Court. This was an 
appointed position. 

b. From 1964 to 1968 I served as prosecuting attorney of 
Jones County, Mississippi. This was an elected position. 

c. From 1972 until 1980 I served in the Mississippi State 
Senate which is an elected position. 

State (chronologically) any unsuccessful candidacies for 
elective public office. 

a. In 1967 I narrowly lost an election to the House of 
Representatives for the State cf Mississippi. 

b. In 1978 I was a candidate for the United States Senate 
in the Republican Primary and lost that primary election to 
now U. S. Senator Thad Cochran. 

c. In 1979 I won the Republican nomination for Attorney 
General of Mississippi and narrowly lost the general 
election to later Gov. Bill Allain. 

17 . Legal Career: 


a. Describe chronologically your law practice and 
experience after graduation from law school 
including : 
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1. whether you served as clerk to a judge, 
and if so, the name of the judge, the 
court, and the dates of the period you 
were a clerk; 

I did not clerk. 

2. whether you practiced alone, and if so, 
the addresses and dates; 

I practiced alone from June of 1961 until September 1961 at 
529 Central Avenue, Laurel, MS 39440. 

3. the dates, names and addresses of law 
firms or offices, companies or 
governmental agencies with which you 
have been connected, and the nature of 
your connection with each; 

(a) From September 1961 until January 1971 I was a partner 
in the law firm of Gartin, Hester and Pickering, 529 Central 
Avenue, Laurel, MS 39440. 

(b) During 1971 and 1972 I practiced law under the firm name 
of "Law Offices of Charles W. Pickering," 529 Central 
Avenue, Laurel, MS 39440. 

(c) From 1973 to January, 1980 I practiced law in the firm 
of Pickering & McKenzie, 529 Central Avenue, Laurel, MS 
39440. 

(d) In 1980 I again practiced law under the firm name of 
"Law Offices of Charles W. Pickering," 529 Central Avenue, 
Laurel , MS . 

(e) From 1981 until approximately 1986 I practiced law in 
the firm of Pickering & Williamson, 529 Central Avenue, P.O. 
Box 713, Laurel, MS 39441. 

(f) From approximately 1986 until 1990, when I was appointed 
to the bench, I practiced law in the firm of Pickering, 
Williamson & Walters, 529 Central Avenue, P.O. Box 713, 
Laurel, MS 39441. 

b . 1 . What has been the general character of your 

law practice, dividing it into periods with 
dates if its character has changed over the 
years? 
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From June 1961 until 1990 X engaged in the general practice 
of law. In 1962 I served one year as city prosecuting 
attorney prosecuting misdemeanor criminal cases . From 
January 1964 until January 1968 I was prosecuting attorney 
for Jones County, Mississippi, and engaged in the 
prosecution of misdemeanor and felony criminal cases. In 
1969, for a brief period of time, I was part-time city judge 
in Laurel, Mississippi. I did a limited amount of criminal 
defense work. However, I primarily engaged in civil 
practice . 


I represented a bank for some six or seven years 
(approximately 1980 to 1987) and a major insurance company 
for a brief period of time (in the mid-1970s) . I 
represented an oil company (approximately 1968 to 1990) and 
the local cable television company (approximately 1964 to 
1990) . I primarily handled negligence claims. 

During the early years of my practice, I did a considerable 
amount of title work. I did some estate practice. For many 
years I did a limited amount of domestic practice. In the 
first few years of my practice, I handled a few bankruptcy 
matters. In summary, I had a general practice. 

2. Describe your typical former clients, and 

mention the areas, if any, in which you have 
specialized. 

It is difficult to describe typical former clients since my 
law practice was so varied. My clients requested help with 
land transactions, preparation of wills, contracts, and 
domestic problems. Other clients had business or other 
commercial work to be done. I represented some business 
clients on a retainer basis. Although personal injury 
clients did not comprise the largest number of my clients, 
personal injury work did represent the biggest part of my 
practice. Most of these clients had either lost a family 
member or had received a personal injury. 

c . 1 . Did you appear in court frequently, 

occasionally, or not at all? If the 
frequency of your appearances in court 
varied, describe each such variance, giving 
dates . 

In the last five years of my practice, I appeared in court 
regularly. I did not appear more because we settled by far 
the largest percentage of our cases. 


27 



40 


2, What percentage of these appearances was in: 

(a) federal courts; 

Approximately 20 to 30 percent. 

(b) state courts of record; 


70 to 80 percent. 


(c) other courts. 


Occas tonally . 

3. What percentage of your litigation was: 

(a) civil; 

98 percent. 

(b) criminal . 

2 percent . 

4 . State the number of cases in courts of record 
you tried to verdict or judgment (rather than 
settled) , indicating whether you were sole 
counsel, chief counsel, or associate counsel. 

In the last five years of my practice, I was sole or chief 
counsel in approximately ten cases tried to verdict . 

5. What percentage of these trials was: 

(a) jury; 

Most of the cases that I tried were before a jury. 

(b) non- jury. 

Very few of the cases that I tried were non- jury. 

18. Litigation : Describe the ten most significant litigated 

matters which you personally handled. Give the citations, 
if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of 
each case. Identify the party or parties whom you 
represented; describe in detail the nature of your 
participation in the litigation and the final disposition of 
the case. Also state as to each case: 
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(a) the date of representation; 

(b) the name of the court and the name of the judge or 
judges before whom the case was litigated; and 

(c) the individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel for 
each of the other parties . 

a. Style of case: Glaston Hilbun. et al vs. Ralph 

Pickering, et al , No. 19,026 

Summary of case: Around 1910 a Mr. Hilbun deeded 40 acres 

of land to one of his children for life with a remainder 
interest to his grandchildren born of this child. In the 
1920 ' s this property sold for taxes. The company that bought 
the 40 acres of land at the tax sale filed a confirmation 
suit. In the 1930's or 40' s Ralph Pickering purchased this 
40 acres of land and established his home and other 
improvements on the land. In the late 1950's the life 
tenant died and the remaindermen filed suit to cancel the 
tax sale that occurred in the 1920's and to confirm their 
title to the property. It was plaintiffs' contention that 
their interest did not vest until the death of the life 
tenant, that the statute of limitations had not run, that 
the tax sale was void because statutory steps had not been 
followed, and that the confirmation suit was void because 
they were minors at the time of the confirmation suit and 
process had not been properly served upon them. 

Although this was not the first case that I tried, it 
was by far the most important and significant case that I 
tried during my first couple of years of law practice. 

There were numerous complicated issues of law that required 
extensive research, including the doctrine of equitable 
estoppel, laches, statutory requirements for a valid tax 
sale, and statutory requirements for process on minors. This 
involved the homestead of a cousin who lived in the small 
rural community in which I was reared. This case was 
tremendously important to me. 

Party or parties I represented: Ralph Pickering and his 
wife 

Nature of my participation: I was the chief counsel 

throughout the handling of this matter. Although I 
associated an older lawyer to assist me in this matter, he 
died before trial . I associated another experienced 
attorney and he became sick just before the trial date. 

The day before trial I associated a third lawyer to assist 
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in this matter. I did all of the trial preparation and 75 
to 80 percent of the trial of the case. 

Final disposition: The case was dismissed with prejudice. 

Ralph Pickering and wife kept their homestead. I filed 
discovery and required the complainants to specify what they 
alleged to be the defect in the tax sale. Mississippi had a 
1930 Code. The complainants had researched the law back to 
the 1930 Code. However, the law had been changed in the 
1920 's and although the proof they offered would have been 
sufficient under the law as it existed from 1930 forward, it 
was inadequate to establish a case under the law that 
existed in the 1920's. The discovery had doomed the case of 
the complainants. They simply did not meet their burden of 
proof. Extensive research paid off. The complainants did 
not know until after the case was submitted to the court and 
we were engaged in final arguments that they had proven that 
the tax sale would have been void under the wrong law, and 
not the law that was applicable at the time the tax sale 
took place. 


Date of trial: August 8, 1962 

Name of court : Chancery Court of Second Judicial District 

of Jones County, Mississippi 

Name of judge: Hon. L. B. Porter, deceased 

Name, address and phone number of co-counsel: Hon. Robert 
L. Riddley, North Carolina, address unknown 

Name of counsel for other party or parties: The firm of 

McFarland and. McFarland represented the complainants . Joe 
A. McFarland, who later became a state circuit judge and who 
actually tried the case, is now deceased. The other member 
of this firm was Hon. Robert H. McFarland, former U.S. 
District Judge for the Canal Zone, now retired from the 
practice of law. His address is P. O. Box 445, Bay Springs, 
MS 39422, (601) 764-2145. 

Citation: This case was not appealed and consequently was 

not reported. 


b. Style of case: 
Stringer , No. 5133 


State of Mississit 


Summary of case: Tilson (Bud) Stringer operated a motel and 
bar in the City of Laurel, Mississippi. In 1965 a woman who 
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apparently was working with Stringer as a prostitute 
attempted to commit suicide. It was discovered that two 
teenage girls were living at the motel and were engaging in 
prostitution. As county prosecuting attorney, I filed 
charges against Tilson (Bud) Stringer for contributing to 
the delinquency of minors. 

This was a criminal case I prosecuted early in my law 
practice. Although Tilson (Bud) Stringer was alleged to 
have been involved in many criminal activities, he had never 
spent any time in jail prior to this trial. When I ran for 
State House of Representatives in 1967, Stringer claimed 
that he hauled enough voters to the pells to vote against rae 
to cause my defeat. 

Party or parties I represented: The State of Mississippi. 

Nature of my participation: I was the sole prosecutor in 
this case. 

Final disposition: The jury returned a verdict of "guilty." 
The case was appealed to all available courts. The 
defendant was given the maximum sentence which he served in 
jail . 

Date of trial: May 12, 1965 

Name of court: County Court of Jones County, Mississippi. 
Name of judge: Hon. Luther Austin, deceased. 

Name of co-counsel : none 

Name of counsel for other party or parties: Hon. George 
Maxey, deceased; Hon. Gene Clark, P. 0. Box 525, Laurel, MS 
39441, (601) 649-7823. 

Citation: 191 So. 2d 851 

c. Style of case: State of Mississippi vs. Lavelle 
Stockman . No. 937 

Summary of case: In 1967 I was serving as county 
prosecuting attorney. At that time there was a great deal 
of violence being committed by members of the Ku Klux Klan. 
There was a violent labor strike. People were shooting into 
homes of people who had gone back to work in the plant that 
was being picketed. At the scene of one of these homes law 
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enforcement officials recovered shotgun shell hulls. These 
hulls obviously came from the gun used to fire into the 
home. The hulls from these shotgun shells were turned over 
to the state crime lab. Later the man who drove the car in 
this shooting incident confessed. He implicated Lavelle 
Stockman as the man who shot into the house. We obtained an 
arrest warrant for Lavelle Stockman and a search warrant for 
his home. A shotgun was recovered and submitted to the 
crime lab. It was determined that the hulls of the shotgun 
shells recovered at the scene had been fired from the gun 
found in the home of Lavelle Stockman. I was convinced of 
the guilt of Lavelle Stockman It was one of the strongest, 
cases of circumstantial evidence in which I had been 
involved. In addition to the circumstantial evidence, we 
had the direct testimony of an accomplice who was driving 
the car. Nevertheless, the jury quickly found Lavelle 
Stockman not guilty. 

I have a great deal of faith in the jury system. 

However, this case drove home the point to me that in 
particular situations both prejudice and fear can cause a 
jury to make a mistake. 

Party or parties I represented: State of Mississippi. 

Nature of my participation: The District Attorney was the 
chief counsel for the case. I served as co-counsel in 
trying and presenting this case. 

Final disposition: Not guilty. 

Date of trial: December 1967 

Name of court: Circuit Court of First Judicial District of 
Jones County, Mississippi. 

Name of judge: Hon. Lunsford Casey, deceased. 

Name of co-counsel: W. 0. Dillard, 101 N. State Street, 
Jackson, MS 39225, (601) 355-7961. 

Name of counsel for other party or parties: Hon. George 
Maxey, deceased; Hon. Gene Clark, P. O. Box 525, Laurel, MS 
39441, (601) 649-7823. 

Citation: Not reported. 
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d. Style of case: Florence Kaolin Miller and Henry M. 
Ginsburq vs. Carson Biglane and Robert Smith . No. H74-116(C) 

Summary of case: In the 1950s the Commercial National Bank 

as trustee of the estate of Sam Kaplin entered into a lease 
of commercial property located at an intersection in Laurel, 
Mississippi, on which was located a store building. This 
property at that time was in a declining neighborhood. 

After entering into this long-term lease Robert Smith and 
Carson Biglane improved the property on both sides of the 
street. Thereafter property values increased greatly. When 
this case was tried, more than 20 years after the original 
lease was executed, reasonable rental value of this property 
had greatly increased and exceeded the amount provided for 
in the lease. The plaintiffs contended that the lease had 
not been properly entered into and was void. Plaintiffs 
also contended that the consideration was so grossly 
inadequate as to amount to a gratuity and no consideration. 
The plaintiff was a resident of New York. This action was 
maintained in the federal courts on the basis of diversity 
of citizenship. This case shows the diversity of cases 
handled by our firm. 

Name of parties I represented: Robert Smith and Carson 
Biglane, owners of Westside Grocery. 

Nature of my participation: I was the chief counsel in 

handling this entire matter. 

Final disposition: The court dismissed the complaint and 
confirmed the lease. 

Date of trial: September 1976 

Name of court: U. S. District Court for the Southern 
District of Mississippi. 

Name of judge: Hon. William Harold Cox, deceased. 

Name and address of co-counsel: Hon. Franklin McKenzie, 

Jr., now Chancery Judge of 19th Chancery District, P. 0. Box 
1961, Laurel, MS 39441, (601) 428-7625. 

Name of counsel for other party or parties: Hon. Kalford C. 
Ratcliff, deceased, and Hon. David Ratcliff, P. 0. Box 706, 
Laurel, MS 39441, (601) 425-2303; and Hon. Anthony Thaxton, 

P. 0. Box 106, Laurel, MS 39441, (601) 649-3351. 
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Citation: Not reported. 

e . Peggie Mae Ratcliffe, et al vs. W. C. "Dunk" Crosby, et 
ux . No. 26 , 421 

Summary of case: Peggie Mae Ratcliffe, acting on behalf of 
her brother, the Rev. Sam Graves, purchased a tract of land 
from David Graves, her nephew. A young lawyer in our law 
firm prepared this deed. He made a mistake in dictating the 
description. Thereafter W. C. Crosby hired an attorney to 
check the record to see what land David Graves still owned. 
This attorney discovered the mistake in the deed to Peggie 
Mae Ratcliffe. W. C. Crosby obtained a deed from David 
Graves to the property that should have been included in the 
deed from David Graves to Peggie Mae Ratcliffe. Later when 
this mistake was discovered, our firm filed suit against W. 
C. Crosby in an attempt to correct the error that had been 
made. Our theory of the case was that the mistake in the 
description of the deed was patently obvious and that this 
should have constituted sufficient constructive notice to 
the purchaser to require further inquiry on his part in 
order for him to be a "bona fide purchaser for value without 
notice." By this time, David Graves had been convicted of a 
felony in Georgia and was in the Georgia State Penitentiary. 
We had to travel to the Georgia State Penitentiary -to take 
his deposition. The trial court held that a defective 
description was not notice and dismissed our complaint. We 
appealed to the Mississippi Supreme Court. The Mississippi 
Supreme Court affirmed the ruling of the trial court. 

This case emphasized the need to be very careful and 
thorough to avoid mistakes in preparation of documents. It 
also emphasized the need to be open and candid with one's 
clients. I candidly and frankly acknowledged to our clients 
the mistake that had been made and kept them regularly 
posted on the progress that we were making in trying to 
correct the error. When the Supreme Court finally dismissed 
our complaint, it was no trouble to resolve this matter with 
our clients and to make them whole. This we quickly did. 

Parties I represented: Peggie May Ratcliff and her brother, 
Sam Graves . 

Nature of my participation: Chief counsel. 

Final disposition: Bill of complaint dismissed, appealed to 
Supreme Court and ruling of lower court affirmed. 
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Date of trial: February 1976 

Name of court : Chancery Court of the Second Judicial 
District of Jones County, Mississippi, and the Mississippi 
Supreme Court . 

Name of judge: Hon. J. Shannon Clark, P. 0. Box 168, 
Waynesboro, MS 39367, (601) 735-4447. 

Name, address and phone number of co-counsel: Hon. J. Larry 
Walters, P. O. Box 745, Laurel, MS 39441, (601) 649-4424. 

Name of counsel for other party or parties: Hon. Matthew 
Harper, deceased. 

Citation: 354 So. 2d 802 (Miss. 1978) . 

f. Style of case: State of Mississippi vs. David L. Gray . 
No. 5540 

Summary of case : David Gray, a young black man in his late 
20 's or early 30 's, was charged with robbing a teenage white 
girl who was working in a store. Gray was charged with 
using a knife to commit the robbery. 

Even though times had changed considerably, a black 
defendant charged in a crime of that nature still had a 
difficult time finding local counsel who would accept 
private employment to defend a charge of this nature. I had 
represented David Gray's father since shortly after I 
started practicing law. David Gray's parents approached me 
about defending him in this criminal matter and convinced me 
that he was innocent , The young girl who had been robbed 
was a granddaughter of a friend and supporter of mine in 
political campaigns. It was not an easy decision to make, 
but our firm came to the conclusion that David Gray was 
entitled to a good defense and agreed to accept employment 
in the case. 

Party I represented: I represented David Gray, the 
defendant . 

Nature of my participation: Chief trial counsel. 

Final disposition: The first jury trial resulted in a hung 
jury. The second trial resulted in an acquittal. After the 
second trial, David Gray's parents were grateful and invited 
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all of us who had been involved in the trial to their home 
for a celebration dinner. 

Date of trial: First trial May 21, 1981; Second trial 
September 30, 1981. 

Name of court : Circuit Court of the Second Judicial 
District of Jones County, Mississippi. 

Name of judge: Hon. James D. Hester, deceased. 


Name, address and phone number of co - counsel : Hon. V, 7 . Dal 
Williamson, P. O. Box 394, Laurel, MS 39441 (601) 426-0056 

Name of counsel for other party or parties: Hon. Donald 
Smith, then district attorney, 1915 23rd Avenue, Gulfport, 

MS 39502, (228) 868-8426; Hon. Larry Walters, P. 0. Box 745, 

Laurel, MS 39441, (601) 649-4424. 

Citation: None. 

g. Style of case: Judy B. Smith vs. Younger 
Transportation. Inc., et al . No. 81-4-45 

Summary of case: David Smith was killed while working at an 
oil well site helping to unload a truckload of pipe. One of 
the timbers that was used to roll the pipe from the truck 
bed to the pipe rack "kicked out" and another broke causing 
the pipe to fall to the ground and crush David Smith. Suit 
was filed against the trucking company on the theory that 
the driver of the truck was the "captain of the ship" and 
responsible for the safe unloading of his truck. The 
defendants defended on the basis that the deceased himself 
placed the timbers between the truck and the pipe rack. 
Thorough investigation revealed that even though this was 
true the truck driver came back and moved the timbers after 
they were put in place by the deceased. The case was tried 
to completion and while the jury was deliberating, the 
defendants made their first substantial offer. The case was 
settled for $475,000. 

A wife and two small children were left without 
adequate means of support. By this settlement we were able 
to secure the financial future of these children so that 
they could be supported during their minority and get an 
education. At the time this case was settled, the 
settlement was larger than any previous settlement or jury 
verdict before the Circuit Court of Jones County, 
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Mississippi . This case also demonstrated the need for 
thorough preparation and investigation of a case. 

Party I represented: Judy Smith, the wife of David Smith, 
and her two children. 

Nature of my participation: Hon. Jack Riley, attorney in 
Hattiesburg, who originally represented Judy Smith and her 
children, associated our firm to try this case. I was the 
chief trial counsel. 

Final disposition: Settlement after submission to jury. 
Date of trial: August 19, 1981 

Name of court : Circuit Court of the Second Judicial 
District of Jones County, Mississippi . 

Name of judge: Hon. James Hester, deceased. 

Name, address and phone number of co-counsel: Hon. Jack 
Riley, P. 0. Box 654, Hattiesburg, MS 39401, (601) 583-2607; 

Hon. W. Dal Williamson, P. O. Box 394, Laurel, MS 39441, 
(601) 426-0056. 

Name of counsel for other party or parties: Hon. Matthew 
Harper, deceased. 

Citation: Not reported. 

h. Style of case: James M. Ainsworth vs. Tom's Foods, 

Ltd., a co r poration, and Robert E. French, an individual , 

No. H79-0159N 

Summary of case: Milton Ainsworth, a truck driver, who was 
approximately 57 or 58 years of age was driving an 18-wheel 
tanker loaded with gasoline on Highway 49 south of Collins, 
Mississippi, when an 18-wheeler pulled out into the road in 
front of the truck he was driving. It was early in the 
morning before day break. This was a divided four-lane 
highway. Our theory of the case was that the Tom's truck 
failed to yield the right-of-way and blocked both southbound 
lanes of traffic. The defense theory was that the Tom's 
truck occupied only one of the two lanes of traffic and that 
there was no reason for the truck driven by Milton Ainsworth 
to have collided with the Tom's truck. 
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This was one of the first cases that I handled that 
largely involved psychological injury. Milton Ainsworth had 
been a "pillar of the community" in the small town in which 
he lived. He had been active in community and church 
activities. At the time of his wreck Milton Ainsworth was 
hauling 10,000 gallons of gasoline. The fear of what could 
have happened if his tank truck had exploded or if the gas 
had caught on fire caused Milton Ainsworth to suffer serious 
emotional and psychological trauma. The testimony was that, 
after this incident, Milton Ainsworth was completely 
changed. He was disabled. This case was also significant 
in that the defendant driver contended that he had 
straightened the tractor of his truck in the road and was 
occupying only one lane of traffic at the time he was struck 
from the rear. However, after impact his tractor struck a 
bridge abutment on the right-hand side of the road. I 
consulted a professor of physics at the University of 
Southern Mississippi. By cross-examining the defendant on 
principles of physics, his testimony largely collapsed. The 
defendant's testimony enabled us to settle the case. The 
principle of physics used in cross-examination of this 
witness was that if an object is traveling in a given 
direction, it will continue to travel in that same direction 
when it is struck from behind by another object, unless it 
strikes an object that causes it to veer or change course. 
The question to the defendant was "When you were struck from 
the rear, if you were going straight down the road as you 
have testified, and were not turned cross ways of the road 
as testified to by the plaintiff, what did you strike that 
caused your vehicle to veer to the right and strike the 
bridge abutment?" 

Party I represented: Milton Ainsworth 

Nature of my participation: I was associated as chief trial 
counsel by Hon. Aubrey Calhoun. Another attorney had been 
engaged for this purpose but did not pursue the case. 

Final disposition: After cross examination of the defendant 
and upon recommendation of the trial judge, this case was 
settled. 

Date of trial: May 12, 1981 

Name of court: U. S. District Court for the Southern 
District of Mississippi. 

Name of judge: Walter L. Nixon 
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Name, address and phone number of co-counsel: Hon. Aubrey 
Calhoun, deceased; Hon. W. Dal Williamson, P. 0. Box 394, 
Laurel, MS 39441, (601) 426-0056; and Hon. Robert D. 

Gholson, P. O. Box 6523, Laurel, MS 39441, (601) 425-0400. 

Name of counsel for other party or parties: Hon. Dorrance 
Aultman, P. 0. Drawer 750, Hattiesburg, MS 39401, (601) 583- 

2671; Hon. Lawrence Gunn, Jr., P. O. Box 1588, Hattiesburg, 
MS 39401, (601) 544-6770; Hon. Jon Mark Weathers, P. O. Box 

18109, Hattiesburg, MS 39404, (601) 261-4100. 

Citation: Not reported as case was settled during trial. 

i. Style of case: Judith L. Adams vs. Doris H. Guv and 
Grady W. Guv, d/b/a Union Bus Station . No. 81-9-126 

Summary of case: Judy Adams, a housewife with children, 
carried one of her children into the bus station in Laurel, 
Mississippi, to use a pay toilet. The janitor for the 
operators of the bus station had mopped the floor and had 
left a slippery cleaning detergent on the floor. The 
janitor did not clean up the slippery substance before he 
left the bathroom. Judy Adams slipped and fell. Judy Adams 
received no broken bones but she received extensive soft 
tissue injury. The scar tissue around her shoulder blades 
caused it to droop. She had to undergo numerous painful 
procedures whereby the therapist would literally tear the 
scar tissue by pulling on her shoulder blade and arm. Judy 
Adams was a highly motivated person and her inability to 
work as she had before the injury and her constant severe 
pain caused her serious problems in coping with her physical 
condition. Judy Adams incurred large medical bills. This 
case involved numerous expert witnesses necessary to prove 
the extent of the injury to Judy Adams. For the first time 
we also used video in the presentation of a case to the 
jury. The jury returned a verdict of $150,000. This was 
another case of great need and we were able to partially 
meet the needs of our clients. 

Parties I represented: Judy Adams and her husband, Narvel 
Adams 

Nature of my participation: I was the chief counsel through 
the handling of this case. 

Final disposition: Jury verdict of $150,000 plus settlement 
of loss of consortium claim. 
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Date of trial: Concluded on February 2, 1982 

Name of court: Circuit Court for the Second Judicial 
District of Jones County, Mississippi 

Name of judge: Hon. James D. Hester, deceased. 

Name, address and phone number of co-counsel: Hon. W. Dal 
Williamson, P. 0. Box 394, Laurel, MS 39441, (601) 426-0056 

Hon. Robert Gholson, P. O. Box 6523, Laurel, MS 39441, 
(601) 425-0400. 

Name of counsel for other party or parties: Hon. Kenneth 
Bullock, P. 0. Box 6400, Laurel, MS 39441, (601) 649-5239. 

Citation: Not reported. 

j . Style of case: Colon R. Shows vs. Jamison Bedding, 

Inc., and Mallon Dobbins . No. H78-0061(R) 

Summary of case: Colon Shows was a passenger in a truck 
owned and operated by his employer, a rural electric power 
association. As the truck in which he was riding came upon 
the ramp onto 1-59 in the City of Laurel, Mississippi, his 
vehicle was struck by an 18 -wheeler. Colon Shows suffered 
many broken bones, a severe laceration to the scalp which 
resulted in considerable medical expense and severe 
permanent injury. It was our theory that the pickup truck 
in which the plaintiff was traveling had been in the right- 
hand lane of traffic several hundred feet when the pickup 
was struck from the rear by the 18-wheeler. The driver of 
the 18- wheeler denied this and contended that the pickup 
truck in which the plaintiff was riding swerved immediately 
in front of his truck causing the collision. 

During the trial of this matter the trial judge 
recommended settlement of this case for $170,000. The 
carrier for the defendant would not pay this amount . The 
jury returned a defense verdict. The trial judge gave a new 
trial, stating this was the first time in his 14 years on 
the bench that he had disturbed a jury verdict. The second 
trial resulted in a jury verdict of $600,000. The defendant 
appealed this case to the Fifth Circuit Court of Appeals in 
New Orleans. It was affirmed. By the time this case was 
finally resolved, it involved a number of complicated legal 
issues, including the court's responsibility when reviewing 
a jury verdict. The defendant truck driver had given three 
different versions of how the wreck occurred, either in 
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depositions or at trial or to the police officer. Although 
I have great respect for the jury system, I learned that 
sometimes juries can be wrong. 

Parties I represented: Mr. and Mrs. Colon Shows 

Nature of my participation: I was the chief counsel 
throughout the handling of this matter. 

Final disposition: Jury verdict of $600,000 in favor of 
plaintiff; judgment affirmed by Fifth Circuit Court of 
Appeals in April, 1382. 

Date of trial: First trial in April 1979, second trial May 
5, 1980. Affirmed by Fifth Circuit Court of Appeals in 
April 1982. 

Name of court: U.S. District Court for the Southern 
District of Mississippi, Fifth Circuit Court of Appeals 

Name of judge: Hon. Dan Russell, Jr., P. 0, Box 1930, 
Gulfport, MS 39502, (228) 863-2762 

Name, address and phone number of co-counsel: Hon. Franklin 
C. McKenzie, Jr., now Chancery Judge of 19 th Chancery 
District, P. 0. Box 1961, Laurel, MS 39441, (601) 428-7625 

Name of counsel for other party or parties: Hon. Dorrance 
Aultman, P. 0. Drawer 750, Hattiesburg, MS 39401, (601) 583- 

2671; Hon. Lawrence Gunn, Jr., P. 0. Box 1588, Hattiesburg, 
MS 39403, (601) 544-6770 

Citation: 671 F.2d 927 (5th Cir. 1982) . 

19. Legal Activities : Describe the most significant legal 
activities you have pursued, including significant 
litigation which did not progress to trial or legal matters 
that did not involve litigation. Describe the nature of 
your participation in this question, please omit any 
information protected by the attorney-client privilege 
(unless the privilege has been waived.) 

a. Perhaps the most significant group of cases that I have 
handled during the ten years that I have been on the federal 
bench did not result in any written opinions by me, but 
these cases did involve numerous rulings on complicated 
legal issues, resulted in four different trials over a 
period of six years consuming a considerable amount of time 
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and resulting in numerous appeals . These cases related to 
the execution- style murder of State Circuit Court Judge 
Vincent Sherry and his wife, involved criminal conspiracy, 
RICO, travel in interstate commerce to commit murder, use of 
interstate communication facilities to commit fraud, and 
centered around an extensive and complicated homosexual scam 
operating out of the Louisiana State Penitentiary at Angola 
with the avowed purpose of creating a slush fund to 
hopefully bribe then Louisiana Governor Edwin Edwards to 
pardon convicted murderer Kirksey Nix. The disappearance of 
scam funds as well as political motivation resulted in a 
brutal gangland type murder carried out by an itinerant 
carnival worker from Texas. In the last of these trials to 
be conducted, and after several weeks of testimony, some 
jurors accused a fellow juror of misconduct including sexual 
harassment toward a fellow juror. One of the most 
challenging tasks I have faced as a judge was protecting the 
integrity of those particular jury deliberations. The Fifth 
Circuit stated 

. . . Judge Pickering proceeded in a very 

careful and conscientious manner. . . . [H] e 

consulted with the lawyers throughout, giving 
thoughtful consideration to their 
suggestions . 

193 F . 3d 852 at 861. 

The juries in these four cases convicted numerous 
individuals on numerous counts. These convictions have all 
been affirmed. 
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC) 


1. List sources, amounts and dates of all anticipated receipts 
from deferred income arrangements, stock, options, 
uncompleted contracts and other future benefits which you 
expect to derive from previous business relationships, 
professional services, firm memberships, former employers, 
clients, or customers. Please describe the arrangements you 
have made to be compensated in the future for any financial 
or business interest . 

None, except I will receive $1,000 per month for life in the 
form of an annuity from General Electric Capital Assurance 
Company (the successor to Reliance Insurance Company). 

2 . Explain how you will resolve any potential conflict of 
interest, including the procedure you will follow in 
determining these areas of concern. Identify the categories 
of litigation and financial arrangements that are likely to 
present potential conflicts-of -interest during your initial 
service in the position to which you have been nominated. 

a. As to any parties in which I own stock, I will recuse 
myself . 

b. I will follow the dictates of 28 U.S.C. § 455 and cases 
interpreting it . 

c. In 1967 I testified for the prosecution in the trial of 
then Imperial Wizard of the White Knights of the Kv Klux 
Klan Sam Bowers for the fire bombing death of civil rights 
activist Vernon Dahmer. X testified that Bowers had a bad 
reputation for peace and violence. Sam Bowers recently was 
convicted for the first time in state court for the murder 
of Vernon Dahmer. He filed a pro se complaint before me to 
declare the Mississippi Constitution unconstitutional and 
his conviction null and void. Another pro se plaintiff in 
that case, Shawn O'Hara requested this Court to recuse 
itself because this Court had previously sanctioned O'Hara 
for filing frivolous claims. I did not grant O'Hara's 
motion for recusal because the prejudice which he alleged 
insofar as he personally was concerned occurred in rulings 
of this Court on matters before the Court. However, O'Hara 
alleged that I should recuse myself because Sam Bowers had 
been responsible for defeating me in two elections, in 
retaliation for my testimony in his earlier trial. Since 
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O'Hara is not a lawyer, he could not file a motion for 
recusal for Bowers. However, I concluded that my previous 
testimony against Bowers and his contention that he had 
defeated me in previous political elections could reasonably 
be perceived as creating a bias. I sua sponte recused 
myself - from the case. On the few occasions that motions for 
recusal have been filed, I have declined to recuse myself 
when the matter dealt with legal rulings I had made. This 
is the first case that I recall in which I have felt 
compelled to recuse myself because of what might be 
reasonably perceived as prejudice. However, I have recused 
myself in instances where I own stock in one of the parties. 

I will continue to resolve potential conflicts of 
interest as I have done in the past, and as set out in 
response to this question. 

3. Do you have any plans, commitments, or agreements to pursue 
outside employment, with or without compensation, during 
your service with the court? If so, explain. 

No 

4 . List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current 
calendar year, including all salaries, fees, dividends, 
interest, gifts, rents, royalties, patents, honoraria, and 
other items exceeding $500 or more (If you prefer to do so, 
copies of the financial disclosure report, required by the 
Ethics in Government Act of 1978, may be substituted here.) 

My Financial Disclosure Report is attached. 

5. Please complete the attached financial net worth statement 
in detail (Add schedules as called for) . 

Attached 

6. Have you ever held a position or played a role in a 
political campaign? If so, please identify the particulars 
of the campaign, including the candidate, dates of the 
campaign, your title and responsibilities. 

a. Bush-Quayle Chairman for Mississippi in general election 
of 1988. 

b. Co-chairman of Bush-Quayle campaign in Mississippi 
during primary, 1988. 


44 



57 


c. One of several co-chairmen of Reagan-Bush campaign in 
Mississippi, 1980. 

d. Republican nominee for Attorney General of Mississippi 
in 1979. Narrowly lost. 

e. Candidate, Republican nomination for U. S. Senate, 1978. 

f. As chairman of the Mississippi Republican Party in 1976, 
I coordinated much of the campaign in Mississippi for the 
Ford-Dole ticket. 

g. Candidate and elected to Mississippi State Senate in 
1971 and 1975. 

h. In 1967, candidate, narrowly lost election for 
Mississippi House of Representatives. 

i. 1963, candidate and won election as county attorney of 
Jones County. 

j . Had lesser support positions in other campaign for 
Republican nominees from 1964 to 1980. 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement 
which itemizes in detail all assets (including bank accounts, real 
estate, securities, trusts, investments, and other financial 
holdings) all liabilities (including debts, mortgages, loans, and 
other financial obligations) of yourself, your spouse, and other 
immediate members of your household. 


jj ASSETS 

| LIABILITIES | 

Cash on hand and in banks 

$21,500.00 

Notes payable to banks- secured 

none 1 

U.S. Government securities-add 
schedule 

none 

Notes payable to banks -unsecured 

none ' 

Listed securities-add schedule 

155,838.00 

Notes payable to relatives 

none 

Unlisted securities- -add 
schedule 

36,500.00 

Notes payable to others 

none 

Accounts and notes receivable: 


Accounts and bills due 

4,000.00 

Due from relatives and friends 

none 

Unpaid income tax 

none 

Due from others 

3200.00 

Other unpaid income and interest 

none 

Doubtful 

none 

Real estate mortgages payable- 
add schedule 

204,422.00 

' Real estate owned-add schedule 

1,951,650.00 

Chattel mortgages and other 
liens payable 

none 

Real estate mortgages receivable 

none 


none 

Autos and other personal 
property 

137,200.00 



Cash value- life insurance 

43,000.00 





J- r rH 5 ‘~' T r ”i F iTFTW 1 .*!: 


IRA 

229,000.00 



Thrift 

130,000.00 



Annuity (present value 
estimated) 

60,000.00 

Total liabilities 

208,422.00 

CRP payments (present value 
estimated) 

12,000.00 

Net Worth 

2,571,466.00 

Total Assets 


Total liabilities and net worth 

2,779,888.00 

CONTINGENT LIABILITIES 


GENERAL INFORMATION 


As endorser, comaker or 
guarantor 

500,000.00 
secured by 
real estate, 
value 

exceeds loan 

Are any assets pledged? (Add 
schedule) 

none, except 
real estate 
mortgages 
above 

On leases or contracts 

none 

Are you defendant in any suits 
or legal actions? 

no 

Legal Claims 

none 

Have you ever taken bankruptcy? 

no 

Provision for Federal Income Tax 


■1 
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SCHEDULE 1 

LISTED SECURITIES: 

4082 shares of Union Planters Bank - $146,952 

150 shares of Sanderson Farms - $1350 

471 shares of Telecorp PCS, Inc. New A - $7536 

Total listed securities - $155,838 
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SCHEDULE 2 

UNLISTED SECURITIES: 

200 shares of First Bank Shares, Inc. - $1500 
1000 shares of Bank of Jones County - $10,000 

20.000 shares of LS Communications, Inc. - $10,000 

5.000 shares of JP Systems, Inc. - $15,000 

Total unlisted securities - $36,500 
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SCHEDULE 3 

REAL ESTATE: 

684 acre farm in rural Jones County with home, barn, timber, and 
various buildings 

One-sixth interest under 80 acre tract of rural swamp land in 
Leflore County near Morgan City, Mississippi 

260 acres in rural Jones County near Sandersville , Mississippi (4 
lots or 12 acres developed, balance in trees 

21 acres of rural land in Jones County, Mississippi, near 
Sandersville (6 lots developed 

Joint interest in real estate in Northern Virginia 

One-half interest in 286 acre farm in Covington County, 
Mississippi, on Leaf River 

Minerals : 

13 acres of non-producing minerals in S34, T7N, R12W, Jones 
County, Mississippi 

35 acres non-producing minerals, S4&5, T17, R5E, Warren County, 
Mississippi 

50 acres of minerals in S15, T6N, R12W, Jones County, 
Mississippi 

10 acres non-producing minerals, S9, T2N, R12E, bonus, Jasper 
County, Mississippi 

55 acres minerals, S30, T8N, R20W, Lawrence County, Mississippi 

50 acres non-producing minerals, S20&29, T8N, R14W, Covington 
County, Mississippi 

Interest in West Yellow Creek and West Chapperell Oilfields in 
Wayne County, Mississippi, with Tellus Energy Group 

One acre non-producing minerals in Grimes County, Texas, Vol. 
618, page 708 

Other interests in small tracts of minerals 
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SCHEDULE 4 


Real estate mortgages 

Union Planters Bank, Deed of Trust on residence - $204,422 
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AO-10 (w) 
Rev. 1/2000 


FINANCIAL DISCLOSURE REPORT 

Nomination Report 


Report required by the Ethics in 
Government Act of 1978. as amended 
(5 U.S.C. App. 4 . Sec. ] 01 -112) 


1 Person Reporting (Last name, first, middle initial) 

;kering, Sr., Charles W. 

2. Court or Organization 

U.S. Court of Appeals, 5th Cir 

3. Date of Report 

05/30/2001 

4. Title (Article 111 judges indicate active or senior 

status: magistrate judges indicate 
full- or part-time) 

U . S . Circuit Judge - nominee 

5. Report Type (check type) 

X ~ 05/25/2001 

Nomination, Date 

6. Reporting Period 
01/01/2000 

04/30/2001 

Initial Annual Final 

7. Chambers or Office Address 

(current) 

701 N. M*in Street. Suite 22C 

Hattiesburg, MS 39401 

8. On the basis of the information contained in this Report and any 
modifications pertaining thereto, it is in my opinion, in compliance 
with applicable laws and regulations. 

Reviewing Officer Bate 

IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts, 
checking the NONE box for each section where you have no reportable information. Sign on the last page. 


I POSITIONS (Reporting individual only: see pp. 9-13 of Instructions.) 

f POSITION 

j NONE (No reportable positions.) 

1 Owner of a farm 


NAME OF ORGANIZATION / ENTITY 


j j AGREEMENTS (Reporting individual only: see pp 14-/6 of Instructions.) 

DATE PARTIES AND TERMS 

NONE (No reportable agreements.) 


□ 


III. NON-INVESTMENT INCOME (Reporting individual and spouse: see pp 17-24 of Instructions.) 

DATE SOURCE AND TYPE 

□ NONE (No reportable non-investment income.) 


GROSS INCOME 

(yours, not spouse's) 


General Electric Capital Assurance Co. . annuity. 


16,000.00 
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Name of Person Reporting 

1 Date of Report 

FINANCIAL DISCLOSURE REPORT 

Pickering, Sr., Charles W. 

05/30/2001 


(Includes those of spouse and 

VII. Page 1 INVESTMENTS and TRUSTS- income, value, tran sactions dependent children. See pp. 36-54 of Instructions.) 


r a - 

Description of Assets 
(including trust assets) 

Place "(X) " after each asset 
exempt from prior disclosure. 

B. 

Income during 
reporting period 

C 

Gross value 
at end of 
reporting 

D. 

Transactions during reporting period 

(1) 

Amount 

Code 

(A-H) 

(2) 

Type 

(eg-. 

dividend, 

interest) 

(1) 

Value 

Code 

(J-P) 

(2) 

Value 

Methoc 

Code 

(Q-W) 

(1) 

Type 
(eg-, buy, 
sell, partial 

redemption) 

If not exempt from disclosure 

(2) 
Date: 
Month - 
Day 

(3) 

Value 

Code 

(J-P) 

(4) 

Code 

(A-H) 

(5) 

Identity of 
buyer/seller 
(if private 
transaction) 

j NONE (No reportable income .assets, or 





F*t 

/ v\ p " 

- 



1 Onion Planters Corp. common 

stock 

D 

Dividend 

M 

T 






2 Bank of Jones County common 


N “ e 


T 






3 First Banks hares, Inc. 


Non. 

J 

T 






4 Sanderson Farms, common stock 

A 

Dividend 

J 

T 






5 LS Communications. Inc 


None 

J 

T 






6 Telecorp PCS. Inc. 


None 

J 

T 






7 J.P. Systems, Inc. 


Non. 

J 

T 






8 SmartSynch. Inc. 


None 

J 

T 






9 IRA # 1 

D 

div, cap. 

M 

T 






10 


gain 

disc . 








11 


interest 








12 - Honey Fund 










13 This ends IRA # 1. 








j 


14 IRA U 2 

A 

Interest 

K 

T 






15 - Money Funds 










IS - LS Communications Inc. 










17 This ends IRA i! 2. 



i 







| I lnc/Gain Codes: A=S 1,000 or less B=S1 ,001 -$2,500 052,501 -S5.000 D=S5,001 -515,000 E=S 15.00 1-550,000 

| (Cot. 81, D4) F=S50,001-S 100,000 G=$ 100.00 1 -5 1, 000, 000 HI =$1,000, 00 1 -5 5, 000, 000 H2*$5.000,001 or more 


.Codes: J=$15,000 or less K=$ 15.00 1-550,000 1=550.001 -5100,000 M=S100, 001 -5250,000 N=S2 50.00 1-S500, 000 

(Col. Cl, 03 ) 0=5500,00 1 -5 1 ,000.000 PI =$1,000.00 1 -55,000,000 P2=55,000,00 1 -525.000,000 P3=$25.000,00l-S50,000.000 P4=$50,000,001 or more 

i Val Mlh Codes. Q=Appraisal R=Cost (real estate only) S=Assessment T=Cash/Market 

(Col. C2) U=Book Value V=Other W=£stimated 
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Name of Person Reporting 

Date of Report 

FINANCIAL DISCLOSURE REPORT 

Pickering, Sr., Charles W. 

05/30/2001 


( Includes those of spouse and 


VII. Page 2 INVESTMENTS and TRUSTS— income, value, transactions dependent children. See pp. 36-54 of instructions.) 


i I 

Description of Assets 
(including trust assets) 

Place "(X) " after each asset 
exempt from prior disclosure. 

B. 

Income during 
reporting period 

C. 

Gross value 
at end of 
reporting 

D. 

Transactions during reporting period 

0) 

Amount 

Code 

(A-H) 

(2) 

Type 

(c-g., 

dividend, 

interest) 

0) 

Value 

Code 

(J-P) 

(2) 

Value 

Metho< 

Code 

(Q-W) 

(1) 

Type 
(e.g., buy, 
sell, partial 

redemption) 

J If not exempt from disclosure 

(2) 

Date: 

Month 

Day 

(3) 

Valu 

Code 

(J-P) 

(4) 

Gain 

Code 

(A-H 

(5) 

Identity of 
buyer/seller 
(if private 
transaction) 

NONE (No reportable income,assets, or 
transactions.) 





t Xt'/ 

b pt 




28 £56 ac .farm- rural Jones Co.-5C 
ac . pasture -balance t imberland 

E 

cattle, CR 

P 

PI 

W 






19 1 03 ac. farm (9 Sac. rural Jones 

Co, 8ac. rural Covington Co,adj 


None 

M 

w 






20 255 ac. farm- Jones Co. -rural 

C 

Rent 

N 

W 






21 21 acres, rural Jones County 


None 

K 

W 






22 l/6th int. in 80 acres -swamp 
land, Leflore Co., MS 



K 

W 






23 1/2 int . in ?08 acre farm, 
Covington Co., MS 


None 

M 

w 






4 l acre non-producing 
tninerals-Grimes Co., TX 


None 

J 

w 






25 13 acres non-producing 

minerals -Jones Co., MS 


None 

J 

w 






26 35 acres non- producing 

minerals-Warreo Co., MS 


None 

J 

w 






27 50 acres non-producing 

minerals -Jones Co., ns 


None 

J 

w 






28 10 acres non-producing 

minerals -Jasper Co., MS 


None 

J 

w 






29 55 acres non -producing 

minerals -Lawrence Co., MS 


None 

J 

w 






30 SO acres non-producing 

minerals -Covington Co. , MS 

D 

Bonus 

J 

w 






31 Mineral interest -West Yellow 
Creek L.LC-West Chapperell LLC 


None 

L 

w 






32 both operated by Tellus 

Energy, Wayne Co., MS 










33 Bank of Jones County account 

A 

Interest 

J 

T 






34 Bancorp South (account) 

A 

Interest 

J 

T 





Zj 


I inc/Gain Codes: A=$ 1,000 or less 8=$ 1,001 -$2,500 C=S2.50l-S5,000 D=$5,001-$15,000 E=SI 5,00 1 -550,000 


"\>I. B1.D4) F=$50,001-$ 100,000 G=S 100,001 -SI, 000.000 H 1 =S 1 .000.00 1 -55,000,000 H2=S5, 000,00 1 or more 

- . al Codes: J=$ 1 5,000 or less K=S 15,00 1-550,000 L=J50,00 1 -$100,000 M=S 1 00,001 -S25 0,0 00 N=$250,00t -5500,000 

(Col. C1.D3) 0=5500,001 -$1,000,000 P1=S 1,000,00 1-55,000.000 P2=S5,000.00 1 -$25,000,000 P3 =$25.000, 001 -$50,000,000 P4=S50,000,00! ormore 

3 Val Mlh Codes: Q=Appraisal R=Cost (real estate only) S=Assessment T=Cash/Market 

(Col.C2) U=Book Value V=Oihcr W=Estimated 
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FINANCIAL DISCLOSURE REPORT 


Name of Person Reporting 
Pickering, Sr., Charles W. 


Date of Report 
05/30/2001 


(includes those of spouse and 


VTL page 3 INVESTMENTS and TRUSTS— income, value, transactions dependent children. Seepp. 36-54 of instructions.) 


A. 

Ascription of Assets 
(including tnist assets) 

Place "(X) " after each asset 
exempt from prior disclosure. 

B. 

Income during 
reporting period 

C. 

Gross value 
at end of 
reporting 

D. 

Transactions during reporting period 

(1) 

Amount 

Code 

(A-H) 

(2) 

Type 

(eg-, 

dividend, 

interest) 

(1) 

Value 

Code 

(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 

Type 
(eg, buy. 
sell, partial 

redemption) 

If not exempt from disclosure 

(2) 

Date: 

Month- 

Day 

(3) 

Value 

Code 

(J-P) 

(-1) 

Code 

(A-H) 

(5) 

Identity of 
buyer/seller 
(if private 
transaction) 

' j NONE (No reportable incame.asseis, or 





E X B/ 

UEX. 




35 Union Planters Bank (account) 

A 

Interest 

J 

T 






36 IRA # 3 

A 

Interest 

K 

T 






37 - Money Fund 










38 - Mutual Funds 










39 Ths ends IRA # 3. 










40 Note - Shirley West 

B 

prin & 

J 

T 






l. Note - Robine & Welch 

F 

prin t 


T 






42 










43 










4 4 










45 










46 










47 










48 










49 










50 










SI 








_ 



I Inc/Gain Codes: A=$ 1.000 or less B=S 1,00 1-52,500 C=52, 501-55,000 D-S5.001 -515,000 E=S 15,00 1-550,000 

"\>1. BI.D4) F=$50.00 1 -S 1 00,000 G=5100,001-$l,000,000 H1=S1, 000,001 -S5, 000,000 H2-S5.000.00 1 or more 


*..41 Codes: J=S15,000 or less K=515,00l-S50.000 L=S50,001-S100,000 M =5 100,00 1-5250,000 N=S250, 00 1 -S500.000 

(Col. Cl, D3) 0=5500.001-51,000,000 PI =5 1.000.001 -55,000.000 P2=S5.000,00!-S25.000,000 P3=S25.000.00 1 -550,000.000 P4=$50.000,001 or more 

3 Val Mth Codes: Q=AppraisaI R=Cost (real estate only) S=Assessmenl T=CashA1arkei 


(Col. C2) U=Book Value 


W=Eslimated 
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Vin. ADDITIONAL INFORMATION OR EXPLANATIONS. 

indicate part of report.) 

I. Line IS. CRP means Conservation Reserve Program of USDA. 
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Name of Person Reporting 

Date of Report 

FINANCIAL DISCLOSURE REPORT 

Pickering, Sr., Charles W. 

0S/30/2001 


IX. CERTIFICATION 


I certify that all the in format ion given above (including information pertaining to my spouse and minor or 
dependent children, if any) is accurate, true, and complete to the best of my knowledge and belief, and that any 
information not reported was withheld because it met applicable statutory provisions permitting non-disclosure. 

I further certify that earned income from outside employment and honoraria and the acceptance of gifts which 
have been reported are in compliance with the provisions of 5 U.S.C. app. 4, section SOI et. seq., 5 U.S.C. 73S3 
and Judicial Conference regulations . 



Note: 


Any individual who knowingly and wilfully falsifies or fails to file this report 
may be subject to civil and criminal sanctions (5 U.S.C. App. 4, Section 104). 


FILING INSTRUCTIONS 

Mail original and three additional copies to: 

Committee on Financial Disclosure 
Administrative Office of the United States Courts 
One Columbus Circle, N.E. 

Suite 2-301 

Washington, D.C. 20544 
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III. GENERAL (PUBLIC) 


1. An ethical consideration under Canon 2 of the American Bar 
Association's Code of Professional Responsibility calls for 
"every lawyer, regardless of professional prominence or 
professional workload, to find some time to participate in 
serving the disadvantaged. " Describe what you have done to 
fulfill these responsibilities, listing specific instances and 
the amount of time devoted to each. 

a. I served as chairman of the Jones County Economic 
Development Authority from 1983 to 1985. I was the first 
and organizational chairman. During these two years I spent 
approximately one day per week working and putting this 
organization together which was a time-consuming delicate 
process. The purpose of this organization is to promote 
economic development and thereby enhance the quality of life 
for all of the citizens of Jones County and especially the 
disadvantaged and those needing a job. From 1985 until 
2000, I continued to serve on the Board of Directors and to 
devote time to this organization, but not as much as during 
the years that I was its chairman. 

b. During the five years just before I went on the bench, 

I averaged spending at least one hour per month giving 
advice and counsel to people who were disadvantaged and 
unable to pay a legal fee in regard to various legal 
questions that they might have relative to medicaid, welfare 
and other legal problems . 

c. From 1983 to 1985 I served as president of Mississippi 
Baptists. This likewise required an extensive amount of 
time, at least one day every two weeks. It is the church's 
responsibility to help meet the needs of the disadvantaged 
and by helping my denomination I was making a contribution 
in this area. 

d. During 1988 and 1989 I met with and coordinated a bi- 
racial group working to promote racial harmony in Jones 
County. This was a benefit to all Jones Count ians, 
including the disadvantaged. 

e. I am now a member of a group in Laurel meeting to 
develop a program for "kids at risk." 


51 



71 


f . I serve on the Board of Directors of the Institute for 

Racial Reconciliation at the University of Mississippi. 

2. The American Bar Association’s Commentary to its Code of Judicial 
Conduct states that it is inappropriate for a judge to hold 
membership in any organization that invidiously discriminates on 
the basis of race, sex, or religion. Do you currently belong, or 
have you belonged, to any organization which discriminates -- 
through either formal membership requirements or the practical 
implementation of membership policies? If so, list, with dates 
of membership. What you have done to try to change these 
policies? 


None 

3. Is there a selection commission in your jurisdiction to recommend 
candidates for nomination to the federal courts? If so, did it 
recommend your nomination? Please describe your experience in 
the entire judicial selection process, from beginning to end 
(including the circumstances which led to your nomination and 
interviews in which you participated) . 

There is no selection commission for the Southern District of 
Mississippi. Senators Thad Cochran and Trent Lott recommended 
that I be nominated. In my conversations with both of these 
Senators, there was no discussion of any case or of my judicial 
philosophy. I was interviewed by staff of the White House 
Counsel. They questioned me about my general judicial philosophy 
but discussed no specific cases and did not suggest that I should 
rule in any way in regard to any particular type of case. I have 
completed the relevant questionnaires pertaining to my 
nomination. 

4. Has anyone involved in the process of selecting you as a judicial 
nominee discussed with you any specific case, legal issue or 
question in a manner that could reasonably be interpreted as 
asking how you would rule on such case, issue, or question? If 
so, please explain fully. 

No 

5. Please discuss your views on the following criticism involving 
"judicial activism." 

The role of the Federal judiciary within the Federal government, 
and within society generally, has become the subject of 
increasing controversy in recent years. It has become the target 
of both popular and academic criticism that alleges that the 
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judicial branch has usurped many of the prerogatives of other 
branches and levels of government . 

Some of the characteristics of this "judicial activism" have been 
said to include : 

a. A tendency by the judiciary toward problem-solution 
rather than grievance -resolution ; 

b. A tendency by the judiciary to employ the individual 
plaintiff as a vehicle for the imposition of far- 
reaching orders extending to broad classes of 
individuals ; 

c. A tendency by the judiciary to impose broad, 

affirmative duties upon governments and society; 

d. A tendency by the judiciary toward loosening 

jurisdictional requirements 'such as standing and 
ripeness ; and 

e. A tendency by the judiciary to impose itself upon other 
institutions in the manner of an administrator with 
continuing oversight responsibilities. 

It is the responsibility of the judiciary to interpret the 
law, not make law. A court has the responsibility of resolving 
the controversy between the parties who are before the court. It 
is neither responsible, nor appropriate, for the court to 
determine general policies that are the prerogatives of the 
legislative branches of government. 

Once a decision is rendered in a case it should have similar 
application in subsequent cases involving other individuals in 
the . same situation. However, it is dangerous to make the 
language so broad that it covers other individuals who might not 
be in the same circumstances as those particular parties. In 
other words, court decisions should answer the questions 
presented and not hypothetical questions involving others not 
before the court . 

The courts should not impose broad, affirmative duties upon 
governments and society. The courts must, however, apply the 
Constitution and statutes of the United States, and follow 
Supreme Court rulings interpreting the Constitution and federal 
statues . 
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The federal courts should not be increasing their 
jurisdiction by broadening interpretations and assuming 
jurisdiction over cases that are best left for other 
tribunals. The judiciary should avoid, where possible, 
imposing itself upon other institutions in the manner of an 
administrator with continuing oversight responsibilities. 
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Senator Feinstein. Thanks very much, Judge. We certainly ap- 
preciate that. 

Let me just tell you why I think this is so important. There are 
many who believe that your seat on the Fifth Circuit is really going 
to be pivotal on many critical questions that are very controversial 
in our society. I would like to confine my questions on this round 
to three of those issues. The first is a woman’s right to choose, the 
second is appropriate regulation of weapons, and the third one is 
civil rights. 

So let me begin with the first question. In your October 2001 
hearing, you stated that you intend to follow Supreme Court prece- 
dent on the issue of choice. Now, I am trying to reconcile your testi- 
mony with your years of advocacy against a woman’s right to 
choose. 

I am particularly concerned about your vote as a Mississippi 
State Senator for a resolution endorsing a constitutional amend- 
ment to ban abortion, except in the case of the death of the mother 
or rape. As you know, this would substantially overturn Roe v. 
Wade, which is the case which essentially provides for choice with- 
in certain constraints. 

The resolution you voted for stated in part, and I quote, “All 
human life is entitled to the protection of laws which may not be 
breached by act of any court or legislature, or by any judicial inter- 
pretation of the Constitution of the United States.” 

My question is can you explain your support for this amendment 
and for laws that may not be abridged by any judicial interpreta- 
tion of the Constitution of the United States? Are there certain 
laws that trump the Constitution? 

Judge Pickering. No, there are no laws that trump the Constitu- 
tion. Madam Chairman, I recognize and know the difference be- 
tween a personal opinion or view and a political position or view 
and a judicial decision. When I take an oath as a judge to uphold 
the Constitution of the United States, that means to uphold the 
Constitution as interpreted by the Supreme Court, and I will do 
that. 

Senator Feinstein. And what is your position today on a con- 
stitutional amendment to ban abortion? 

Judge Pickering. Well, you know, my personal views, I think, 
are immaterial and irrelevant, and it would be inappropriate for 
me to share my personal views. I will tell you that I will follow the 
Constitution and I will apply the Supreme Court precedent. 

Senator Feinstein. Thank you very much. Let me go to the 
issue 

Judge Pickering. And I have, Madam Chairman. I have shown 
that I can take a position that is a legal position, regardless of 
what my personal view is. I have demonstrated that in 10 years 
on the bench. 

Senator Feinstein. Thank you. Let me go to the issue of guns. 
In United States v. Lopez, the Fifth Circuit, and later the Supreme 
Court, struck down a law regulating guns near schools based on 
the argument that Congress had overstepped its bounds. This case 
joined several cases in recent years that have challenged the tradi- 
tional role of Congress in addressing issues of national concern 
with national regulations. I am concerned that this trend threatens 
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to prevent Congress from addressing problems that the Nation is 
asking us to address — choice, guns, and others. 

I would like to ask you to speak to this case and your view of 
it. Did Lopez represent to you one step in a continuing trend to- 
ward limiting congressional power to legislate? Did it strike the 
proper balance? And, specifically, please comment on the extent to 
which you believe that Congress can regulate in the area of dan- 
gerous firearms, particularly when those weapons travel in inter- 
state commerce, affect commerce and tourism, and have such a 
devastating impact on the children of this country. 

Judge Pickering. Madam Chairman, I have already addressed 
that issue. I had one of the original Brady gun cases filed in my 
court and I found that that was a proper exercise of congressional 
authority. I upheld the constitutionality of it. I did not uphold the 
direction of the sheriff to check records, but I found that it was sev- 
erable and that the rest of the law was enforceable. 

Senator Feinstein. So then you would support the role of Con- 
gress to regulate in this area? 

Judge Pickering. I did so. I found that to be true in that case. 

Senator Feinstein. Thank you very much. Now, let me just 
touch on my civil rights question. The Fifth Circuit has the largest 
percentage of minorities of any circuit in the country. If you are 
confirmed, you will be rendering decisions in a circuit where 43 
percent of the population comes from minority groups. 

In light of this, I am concerned about a number of votes you cast 
as a Mississippi State Senator on the issue of civil rights for Afri- 
can-Americans and other minorities. And you touched on some of 
this, but let me quickly state it. 

You voted in 1972 and 1973 for appropriations for the Sov- 
ereignty Commission. As you pointed out, that was an organization 
established in the 1950’s to oppose desegregation in Mississippi. In 
1973 and 1975, you voted for reapportionment plans that continued 
to provide for county-wide voting in State Senate elections rather 
than creating single-member districts, thus diluting African-Amer- 
ican voting strength. 

In 1976 and 1979, you voted for open primary legislation that 
abolished party primaries and eliminated the possibility of winning 
a general election with less than a majority vote. One of your three 
African-American colleagues in the Mississippi House argued that, 
and I quote, “an open primary bill had racial overtones because it 
countered the effects of a potential block vote by the black commu- 
nity.” 

flow would you explain each of these votes to the 12 million mi- 
nority residents of the Fifth Circuit? And looking back on these 
votes, would you cast the same votes today that you did in the 
1970’s? 

Judge Pickering. Madam Chairman, on the open primary bill, I 
did not view it at all as eliminating the possibility of anyone win- 
ning an election. The truth of the matter is that African-Americans 
did not vote in Mississippi in any numbers at all until 1971. So at 
the time — and incidentally, on that election I ran — I was a Repub- 
lican nominee for the State Senate. Mayor Charles Evers was run- 
ning as an independent for Governor that year, and he and I were 
on the ballot that was distributed in the African-American commu- 



76 


nity. They knew my record of what I had done previously and I re- 
ceived two-thirds of the African-American vote. 

Now, the open primary bill from my standpoint — and, again, I 
have indicated to you that I know the difference between political 
decisions and judicial decisions. At that time, I felt that one of the 
reasons the Republican Party had not made more progress was be- 
cause all of the voters, practically all of them — and whenever I am 
talking about voters at that time, I am basically talking about 
white voters because this was just — the African-American vote was 
something that had just come on the scene. 

You must realize how much progress we have made since that 
time. It is hard to realize that that was the first year that they 
really participated. Well, it was my feeling, and the reason I sup- 
ported the open primary bill — there were not more than one or two 
instances where any African-Americans had won — I didn’t know of 
any, but there might have been some in other parts of the State 
where they had won in that manner, but that was not a general 
practice. 

I saw it as a vehicle for the Republican Party to make progress 
because if the voters — the voters were not going to come vote in a 
Republican primary because the candidates were all in the Demo- 
cratic primary. The candidates weren’t going to come run in the 
Republican primary because the voters were in the Democratic 
Party. So you had a situation of which comes first, the chicken or 
the egg, and I felt like this would give an opportunity for the party 
to grow and that is simply the reason I was for an open primary. 

Now, as the redistricting plans, yes, if I was voting on those 
measures today, I would vote differently. At that time, we did not 
have the information that we have now to break down with the 
computers and did not have the ability that you do. And reappor- 
tionment has changed drastically. I was elected in a — when I went 
to the Senate, reapportionment plan already there, and these plans 
had to be approved by the Justice Department. So the plan we 
adopted could not go into effect without being approved by the Jus- 
tice Department. 

So I had no intent at that time of depriving anyone of the oppor- 
tunity to elect someone to office. In fact, I don’t recall very much 
debate about the issue. Going back that far, I am sure that if you 
all — perhaps maybe you wouldn’t have the same, but remembering 
the bills you — unless it was something that you were involved in, 
you don’t have that much specific recollection. I was very much in- 
volved in open primary. I remember that, but the others I don’t re- 
member that much about. 

As far as the Sovereignty Commission, there was an effort, as I 
recall — and, again, I thought when I testified before that it had 
ceased to be functioning when I arrived at the senate. It now turns 
out that it functioned to some degree for a year-and-a-half after I 
was there. 

Governor Winter was on that commission during that time and 
he and I talked about it briefly this morning. But I was trying to 
get ready for my testimony, so I didn’t have time to have a long 
conversation with him about it. But there was an effort, as I recall, 
to try to change the direction of it. We felt that it had too much 
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baggage, it had done too much wrong, it had to be abolished, and 
we did. 

Senator Feinstein. But you voted for appropriations to support 
it. 

Judge Pickering. Apparently, I did. I have no independent recol- 
lection of it, but the records indicate that. 

Senator Feinstein. Thank you. I see my time is up and I will 
call on the ranking member, Senator Hatch. 

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM 
THE STATE OF UTAH 

Senator Hatch. Well, thank you, Madam Chairman, and thank 
you for being willing to grant me just a little bit extra time as 
ranking member to make my opening statement and, of course, 
hopefully ask a couple of questions. 

I would like to introduce several distinguished Mississippians 
who are here today in support of Judge Pickering. These individ- 
uals have known Judge Pickering for many years and know his 
strong record on civil rights and his fairness as a judge. So I want 
to recognize just a few of these individuals. 

Mr. Charles Evers — if you would stand up, please, sir 

[Mr. Evers stood.] 

Senator Hatch [continuing]. Brother of slain civil rights leader, 
Medgar Evers. He is a civic leader in Mississippi and has held nu- 
merous positions, including Mayor of Fayette, Mississippi. We are 
proud to have you here. 

Frank Montague, former President of the Mississippi Bar Asso- 
ciation. 

[Mr. Montague stood.] 

Senator Hatch. The Honorable Johnny Williams, Chancery 
Judge of Forrest County, Mississippi. 

[Judge Williams stood.] 

Senator Hatch. We are so proud to have you here, both of you. 

Mr. Mike McMahan, a trial lawyer in Hattiesburg, Mississippi, 
who practices in Judge Pickering’s courtroom on a regular basis. 
We are proud to have you here, as well. 

[Mr. McMahan stood.] 

Senator Hatch. Mr. James King, who is the first African-Amer- 
ican hired to work as a held representative by the Mississippi Re- 
publican Party. He was hired by Charles Pickering when he was 
directing the party in the 1970’s. 

[Mr. King stood.] 

Senator Hatch. So we are honored to have all of you here, and 
others as well. 

This is the second hearing that this Committee has convened on 
the nomination of Charles Pickering, Sr., to be Judge of the United 
States Court of Appeals for the Fifth Circuit. I am aware of some 
of the allegations that have been levied against Judge Pickering 
and I have been interested in hearing his response here today, as 
I feel sure that we will during the course of this hearing. 

I am, however, troubled at what appears to be a national agenda 
by a coalition of leftist interest groups who have spent months 
hunting around for an excuse to use the Pickering nomination as 
a way to attempt to paint this administration’s nominees as ex- 
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treme. Although I am concerned by the underlying agenda, I be- 
lieve they have picked the wrong nominee for that. 

There appears to be a real disconnect here. We have received 
nearly 100 letters of support for Judge Pickering’s nomination to 
the Fifth Circuit. They include letters from 18 current or former 
presidents of the Mississippi State Bar. We have received letters 
from 27 members of the African-American community, including 4 
present or former NAACP officials, 10 public officials and 4 pastors. 

Eighteen self-professed Democrats have sent letters, including 
two former Governors and three former lieutenant Governors. And 
we have received letters from 57 practicing attorneys, including 5 
civil rights attorneys, 13 criminal defense attorneys, 10 plaintiffs 
lawyers, and 14 civil defense lawyers. Any judge that can get along 
with that crowd is doing pretty good, in my opinion. 

Madam Chairman, I would like to submit copies of these letters 
for the record. 

Some of the Mississippians who have written us have made the 
trip here to D.C. to show their support for Judge Pickering. One 
such supporter, as I have mentioned, is Charles Evers, brother of 
slain civil rights leader Medgar Evers. 

In an editorial that appeared in today’s Wall Street Journal, Mr. 
Evers documented Judge Pickering’s commitment to civil rights 
over the past four decades, which has included testifying against 
the Imperial Wizard of the Ku Klux Klan in the 1960’s, hiring the 
first black political staffer in the history of the Mississippi Repub- 
lican Party in the 1970’s, representing an African-American man 
accused of robbing at knife-point a 16-year-old white woman in the 
1980’s, and leading a charge to establish the Institute of Racial 
Reconciliation at the University of Mississippi in the 1990’s. 

Mr. Evers explained his reasons for coming forward in support 
of Judge Pickering as follows, quote: “In recent days, I have been 
saddened and appalled to read many of the allegations which have 
been put forth about Judge. ..Pickering.. .These allegations are most- 
ly made by groups with a Washington, D.C., address and a political 
agenda, not by anyone with real knowledge of Judge Pickering’s 
long and distinguished record on civil rights. As someone who 
knows Judge Pickering and is familiar with his commitment on 
matters of race, I could not sit by and watch these groups’ attempts 
to destroy a good man. Let me tell you about the Charles Pickering 
many of us in Mississippi have known for well over 30 years,” un- 
quote. 

Madam Chairwoman, I would like to submit a copy of this edi- 
torial for the record as well. 

Senator Feinstein. Without objection. 

Senator Hatch. Others who could not be here today nonetheless 
wrote in ardent support of Judge Pickering. For example, Jack 
Dunbar, former President of the Mississippi Bar, wrote, quote, “I 
am a Democrat and would not want you to confirm any person to 
the Federal courts of this nation who I felt was gender or racially 
biased. I have never known Judge Pickering to be a person or judge 
that was anything other than fair and impartial in his conduct to- 
ward women or minorities,” unquote. 

William Winter, former Democratic Governor of Mississippi, 
wrote about Judge Pickering, quote, “While he and I have not al- 
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ways been in agreement on certain public issues, I know he is a 
man of reason and sound judgment. He is certainly no right-wing 
idealogue. He will bring a fair, open and perceptive mind to the 
consideration of all issues before the court... He has been one of this 
state’s most dedicated and effective voices for breaking down racial 
barriers,” unquote. 

And Shane Langston, President of the Mississippi Trial Lawyers 
Association, wrote of Judge Pickering, quote, “We know that he ap- 
plies the law fairly and equally with regard to economic status, 
party affiliation, race, sex, or religion. ..Many members of the 
MTLA are African-Americans. We represent tens of thousands of 
African-Americans. We prosecute more race discrimination cases 
and claims of civil rights violations than any other legal association 
in the State of Mississippi. Members of our association and I rep- 
resented the State conference of the NAACP in a historic challenge 
to the ’Mississippi State Flag 1 regarding its divisive Confederate 
battle symbol. Our organization would never support a judicial can- 
didate with a record of hostility or unfairness toward litigants 
claiming civil rights violations,” unquote. 

These Mississippians, who know Judge Pickering best, urge his 
confirmation. Those fighting Judge Pickering’s nomination, in con- 
trast, seem to consist primarily of a host of Washington lobbyists 
representing leftist special interest groups whose main goal is to 
fight the Pickering nomination in an organized attempt to change 
the ground rules and impose their political litmus test for all of 
President Bush’s judicial nominees. 

After an 8-year hiatus, these groups are back on the scene, ready 
to implement an apparently vicious strategy of “Borking” any judi- 
cial nominee who happens to disagree with their view of how the 
world should be. I really like the open-mindedness of these groups 
to views different from theirs. 

An article in Monday’s Legal Times provides a glimpse of what 
is going on behind the scenes of this confirmation hearing. The ar- 
ticle reported, quote, “As a young lawyer in Jones County, Mis- 
sissippi, in the 1960’s, Charles Pickering Sr. helped put Klansmen 
in jail. In the early 1990’s, when preservationists and black activ- 
ists clashed over a ’colored only’ sign in a county courthouse, Pick- 
ering helped craft a compromise that the black community ap- 
plauded. And as a Federal trial judge, Pickering has tried to keep 
young African-Americans out of the criminal justice system, con- 
vening a group of local civic leaders to try to solve the problem. 
When the Senate Judiciary Committee meets February 7 to con- 
sider Pickering’s nomination to the U.S. Court of Appeals for the 
5th Circuit, his liberal opponents won’t be focused on these aspects 
of the nominee’s record. Liberal activists have combed through the 
decisions that Pickering has written in 11 years as a U.S. district 
judge in Hattiesburg, Mississippi, and have concluded that 
Pickering’s confirmation ’poses a grave danger to our rights and 
liberties.’ But a Legal Times analysis of Pickering’s important rul- 
ings, as well as interviews with community leaders in his home 
state, offers an alternative view to the liberals’ conclusions that 
Pickering is racially insensitive and indifferent to constitutional 
rights.” 
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The article continued, quote, “[A] look at the 64-year-old 
Pickering’s record shows that although he has often ruled against 
civil rights claims, the facts of the cases have often tilted strongly 
against the litigants claiming discrimination. And although in some 
voting rights cases he has doubted the correctness of relevant Su- 
preme Court decisions, he has followed the law in making his rul- 
ings,” unquote. 

Madam Chairwoman, I ask to submit the full text of this article 
for the record. 

Senator Feinstein. Without objection. 

Senator Hatch. It is against this backdrop that we must exam- 
ine the allegations we have heard and evaluation their credibility. 
I am concerned about the tenor and the tone of the attacks that 
intolerant leftist special interest groups have launched against 
Judge Pickering because they indicate to me a broader agenda at 
work here. 

I see these attacks as part of an organized campaign by the 
usual suspects to, quote, “change the ground rules,” unquote, for 
the confirmation of Federal judges. This is precisely what some 
professors and some activists advocated to the 42 Democrat Sen- 
ators who attended a retreat last year in Pennsylvania, as reported 
by the New York Times, if that report is accurate. 

The goal of that retreat was to plot a way to hinder the confirma- 
tion of President Bush’s judicial nominees, according to the Times. 
The conclusion they reached, according to someone in attendance 
who was quoted by the Times, was, quote, “for the Senate to 
change the ground rules,” unquote. 

Today’s hearing is the culmination of nearly a year of effort to 
change the ground rules by injecting a political litmus test into the 
confirmation process. We have even had hearings on injecting polit- 
ical ideology into the confirmation process. Even Lloyd Cutler, 
former President Clinton’s White House Counsel, thought this 
strategy was misguided. 

Of course, those legal experts who were invited to testify at the 
first of these hearings by my Democratic colleagues all testified 
that injecting politics into the confirmation process is the course 
the Senate should take. I think that is pathetic. 

To further put this hearing in the appropriate context, I would 
like to make an additional observation about how very easy it is 
to make a political statement in Washington, D.C., in 2002, before 
a friendly crowd who wants to hear it, and indeed demands to hear 
it, given their political muscle. It is quite another thing to testify 
against the Imperial Wizard of the Ku Klux Klan in Mississippi in 
1967, as Charles Pickering courageously did, despite great risk to 
himself and his family. 

Although the physical safety of Judge Pickering and his family 
remained intact, his political career was not so lucky. He was de- 
feated in his next election after testifying against the KKK. Years 
later, the former Imperial Wizard against whom he testified 
claimed credit for defeating Judge Pickering’s bid for the U.S. Sen- 
ate in 1966 and for State Attorney General in 1979. Any Wash- 
ington interest groups who question Judge Pickering’s commitment 
to civil rights would do well to remember this. 
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Now, I have a number of questions, but I will reserve those for 
the second round, if there is one. 

Senator Feinstein. There will be one. 

Senator Hatch. If there will be one, I will reserve those, and I 
appreciate you giving me just that little additional time. 

I don’t mean to malign anybody here, but I don’t want you ma- 
ligned either. 

[Laughter.] 

Senator Hatch. Well, truth is truth. I don’t want you maligned 
either. 

And I will tell you something: I get a little sick of some of this 
stuff that happens about every time we get a Republican President. 
So I just wanted to make these points and I think they are points 
that needed to be made. 

Thank you, Madam Chairman. 

[The prepared statement of Senator Hatch follows:] 

Statement of Hon. Orrin G. Hatch, a U.S. Senator from the State of Utah 

This is the second hearing that this Committee has convened on the nomination 
of Charles Pickering, Sr., to be a judge on the United States Court of Appeals for 
the Fifth Circuit. I am aware of some of the allegations that have been levied 
against Judge Pickering, and I am certainly interested in hearing his response, as 
I feel sure that we will during the course of this hearing. I am, however, troubled 
by what appears to be a national agenda by a coalition of left-wing interest groups 
who have spent months hunting around for an excuse to use the Pickering nomina- 
tion as a way to attempt to paint this Administration’s nominees as extremist. 
Though I am concerned by the underlying agenda, I believe they have picked the 
wrong nominee for that. 

There appears to be a real disconnect here. We have received nearly 100 letters 
of support for Judge Pickering’s nomination to the Fifth Circuit. They include letters 
from 18 current or former Presidents of the Mississippi State Bar. We have received 
letters from 27 members of the African-American community, including 4 present 
or former NAACP officials; 10 public officials; and 4 pastors. Eighteen self-professed 
Democrats have sent letters, including 2 former Governors and 3 former Lieutenant 
Governors. And we have received letters from 57 practicing attorneys, including 5 
civil rights attorneys, 13 criminal defense attorneys, 10 plaintiffs lawyers, and 14 
civil defense lawyers. 

Some of the Mississippians who have written us have made the trip here to DC 
to show their support for Judge Pickering. One such supporter is Charles Evers, 
brother of slain civil rights leader Medgar Evers. In an editorial that appeared in 
today’s Wall Street Journal, Mr. Evers documented Judge Pickering’s commitment 
to civil rights over the past four decades, which has included testifying against the 
Imperial Wizard of the Ku Klux Klan in the 1960s; hiring the first black political 
staffer in the history of the Mississippi Republcan Party in the 1970s; representing 
an African-American man accused of robbing at knife point a sixteen year old white 
woman in the 1980s; and leading the charge to establish the Institute of Racial Rec- 
onciliation at the University of Mississippi in the 1990s. 

Mr. Evers explained his reasons for coming forward in support of Judge Pickering 
as follows: “In recent days, I have been saddened and appalled to read many of the 
allegations which have been put forth about Judge . . . Pickering .... These alle- 
gations are mostly made by groups with a Washington, D.C., address and a political 
agenda, not by anyone with real knowledge of Judge Pickering’s long and distin- 
guished record on civil rights. As someone who knows Judge Pickering and is famil- 
iar with his commitment on matters of race, I could not sit by and watch these 
groups’ attempts to destroy a good man. Let me tell you about the Charles Pickering 
many of us in Mississippi have known for well over 30 years.” 

Others who could not be here today nevertheless wrote in ardent support of Judge 
Pickering. For example, Jack Dunbar, former President of the Mississippi Bar, 
wrote, “I am a Democrat and would not want you to confirm any person to the fed- 
eral courts of this nation who I felt was gender or racially biased. I have never 
known Judge Pickering to be a person or judge that was anything other than fair 
and impartial in his conduct toward women or minorities.” William Winter, former 
Democratic Governor of Mississippi, wrote about Judge Pickering, “While he and I 
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have not always been in agreement on certain public issues, I know that he is a 
man of reason and sound judgment. He is certainly no right-wing ideologue. He will 
bring a fair, open and perceptive mind to the consideration of all issues before the 
court — . He has been one of this state’s most dedicated and effective voices for 
breaking down racial barriers.” And Shane Langston, President of the Mississippi 
Trial Lawyers Association, wrote of Judge Pickering, “We know that he applies the 
la fairly and equally with regard to economic status, party affiliation, race, sex or 
religion — . Many members of the MTLA are African-Americans. We represent tens 
of thousands of African-Americans. We prosecute more race discrimination cases 
and claims of civil rights violations than any other legal association in the State of 
Mississippi. Members of our association and I represented the State Conference of 
the NAACP in a historic challenge to the ’Mississippi State Flag’ regarding its divi- 
sive Confederate battle symbol. Our organization would never support a judicial 
candidate with a record of hostility or unfairness toward litigants claiming civil 
rights violations.” 

These Mississippians, who know Judge Pickering best, urge his confirmation. 
Those fighting Judge Pickering’s nomination, in contrast, seem to consist primarily 
of a host of Washington lobbyists representing left-wing special interest groups 
whose main goal is to fight the Pickering nomination in an organized attempt to 
change the ground rules and impose their political litmus test for all of President 
Bush’s judicial nominees. After an eight-year hiatus, these groups are back on the 
scene, ready to implement an apparent vicious strategy of Borking any judicial 
nominee who happens to disagree with their view of how the world should be. I real- 
ly like the open-mindedness of these groups to views different from theirs. 

An article in Monday’s Legal Times provides a glimpse of what is going on behind 
the scenes of this confirmation hearing. The article reported, “As a young lawyer 
in Jones County, Miss., in the 1960s, Charles Pickering Sr. helped put Klansmen 
in jail. In the early 1990s, when preservationists and black activists clashed over 
a ’colored only’ sign in a county courthouse, Pickering helped craft a compromise 
that the black community applauded. And as a federal trial judge, Pickering has 
tried to keep young African-Americans out of the criminal justice system, convening 
a group of local civic leaders to try to solve the problem.When the Senate Judiciary 
Committee meets Feb. 7 to consider Pickering’s nomination to the U.S. Court of Ap- 
peals for the 5th Circuit, his liberal opponents won’t be focusing on these aspects 
of the nominee’s record. Liberal activists have combed through the decisions that 
Pickering has written in 11 years as a U.S. district judge in Hattiesburg, Miss., and 
have concluded that Pickering’s confirmation ’poses a grave danger to our rights and 
liberties.’ But a Legal Times analysis of Pickering’s important rulings, as well as 
interviews with community leaders in his home state, offers an alternate view to 
the liberals’ conclusions that Pickering is racially insensitive and indifferent to con- 
stitutional rights.” 

The article continued, “[A] look at the 64-year-old Pickering’s record shows that 
although he has often ruled against civil rights claims, the facts of the cases have 
often tilted strongly against the litigants claiming discrimination. And although in 
some voting rights cases he has doubted the correctness of relevant Supreme Court 
decisions, he has followed the law in making his rulings.” 

It is against this backdrop that we must examine the allegations we have heard 
and evaluate their credibility. I am concerned about the tenor and tone of the at- 
tacks that intolerant left-wing special interest groups have launched against Judge 
Pickering because they indicate to me a broader agenda at work here. I see these 
attacks as part of an organized campaign by the usual suspects to “change the 
ground rules” for the confirmation of federal judges. This is precisely what Profes- 
sors Laurence Tribe and Cass Sunstein and activist Marcia Greenberger advocated 
to 42 Democratic Senators who attended a retreat last year in Pennsylvania as re- 
ported by the New York Times. The goal of that retreat was to plot a way to hinder 
confirmation of President Bush’s judicial nominees. The conclusion they reached, ac- 
cording to someone in attendance who was quoted by the Times, was “for the Senate 
to change the ground rules.” 

Today’s hearing is the culmination of nearly a year of effort to change the ground 
rules by injecting a political litmus test into the confirmation process. We have even 
had hearings on injecting political ideology into the confirmation process. Even 
Lloyd Cutler, former President Clinton’s White House Counsel, thought this strat- 
egy was misguided. Of course, Professors Tribe and Sunstein, and Ms. Greenberger, 
who were invited to testify at the first of these hearings by my Democratic col- 
leagues, all testified that injecting politics into the confirmation process is the 
course the Senate should take. 

To further put this hearing in the appropriate context, I would like to make an 
additional observation about how very easy it is to make a political statement in 
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Washington, DC, in 2002 before a friendly crowd that wants to hear it and, indeed, 
demands to hear it, given their political muscle. It is quite another thing to testify 
against the Imperial Wizard of the Ku Klux Klan in Mississippi in 1967, as Charles 
Pickering courageously did despite great risk to himself and his family. Although 
the physical safety of Judge Pickering and his family remained intact, his political 
career was not so lucky: He was defeated in his next election after testifying against 
the KKK. Years later, the former Imperial Wizard against whom he testified 
claimed credit for defeating Judge Pickering’s bid for the U.S. Senate in 1976 and 
for state attorney general in 1979. Any Washington interest groups who question 
Judge Pickering’s commitment to civil rights would do well to remember this. 

On a separate matter, I would like to note that today’s hearing seems to have 
been orchestrated from the start. President Bush nominated Judge Pickering for the 
Fifth Circuit on May 25 of last year. For nearly five months, not a single person 
that I’m aware of raised a question with Judge Pickering about obtaining copies of 
any of his unpublished opinions. Then, a mere two days before what was to become 
his first confirmation hearing, Judge Pickering received an oral request from the 
Committee’s Democratic staff to provide a list of all cases in which he had rendered 
an unpublished opinion. The request covered more than 900 cases, and was impos- 
sible to fulfill on such short notice. The request was then revised to include only 
those unpublished opinions in four categories of cases: Title VII, the Americans with 
Disabilities Act, ADEA, and the Equal Pay Act. Judge Pickering complied with this 
request on the following day. 

At his October 18 hearing, my Democratic colleagues requested that Judge Pick- 
ering provide the Committee with his unpublished opinions reversed by the Fifth 
Circuit — a mere 21 out of more than an estimated four thousand-plus cases that 
Judge Pickering has decided during his tenure on the federal bench. My friends 
across the aisle also agreed to limit their request for Judge Pickering’s unpublished 
opinions to specific categories of cases in order to facilitate their production. Accord- 
ingly, they asked for those cases pertaining to Voting Rights Act, Fair Housing Act, 
labor relations, Section 1983, equal protection, habeas corpus, PLRA, and AEDPA 
cases. Incidentally, Judge Pickering responded in three separate letters the fol- 
lowing day. Nevertheless, my Democratic colleagues announced their intention at 
the October hearing to schedule a second hearing before ever having seen these ad- 
ditional unpublished opinions. 

Within a week of the hearing, my Democratic colleagues requested more unpub- 
lished opinions in the categories of VAWA, Fourth Amendment, and Eleventh 
Amendment cases. Judge Pickering responded within three days to this request. 

Apparently dissatisfied with what they found — or did not find — in the opinions 
that Judge Pickering produced, and contrary to their original representation that 
they would limit their request to specific categories of cases, my colleagues then 
asked Judge Pickering for all of his available unpublished opinions, as well as the 
captions and names of defendants in all criminal cases to come before him. This re- 
quest came nearly one month after his hearing. Judge Pickering responded by ex- 
press mail on the same day that he received this request. On December 21, Chair- 
man Leahy inquired further about additional unpublished opinions. He noted that 
the Committee had received only “approximately 600 opinions,” and asked for an 
accounting of the location of Judge Pickering’s remaining unpublished opinions. He 
also questioned Judge Pickering’s effort to obtain copies of his unpublished opinions. 
Judge Pickering responded, and has since been able to locate additional unpublished 
opinions which he promptly turned over to the Committee. 

As recently as January 31, Chairman Leahy insisted that Judge Pickering 
produce not only his unpublished opinions of which he is aware, but also “poten- 
tially hundreds more of [his] unpublished opinions ... in paper archives” of which 
Judge Pickering is not aware. I cannot recall another nominee who has been sub- 
jected to a document production of this scope. If this continues for future nominees, 
we will have to start filing environmental impact statements along with such re- 
quests. Again, I don’t take our role to thoroughly examine the qualifications of judi- 
cial nominees lightly. But in all seriousness, I have grave concerns about the ap- 
pearance of a fishing expedition that this request has created. I sincerely hope that 
this is not the beginning of a pattern of what some may view as harassment for 
future nominees. 

I would also like to note that holding a second hearing solely for the purpose of 
examining the record of a single nominee is an extraordinary measure. During my 
six-year tenure as Chairman of this Committee during the Clinton Administration, 
we held second hearings for 9 nominees who, for various reasons, faced substantial 
opposition. In all but one instance, we considered the nominees facing a second 
hearing along with a slate of other nominees who were making their debut before 
the Committee. Likewise, the second hearing for all but one of these nominees took 
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place in a new Congress, which allowed any new Members to evaluate the nominee 
first-hand. I might note that all but one of the nominees who endured second hear- 
ings before this Committee were ultimately confirmed. The nomination of the sole 
individual who was not confirmed was withdrawn. So, the very fact that we are here 
today considering only the nomination of Judge Pickering in the same Congress is 
an extraordinary matter. 

Senator Feinstein. Thank you very much, Senator Hatch. 

The Chair would just like to acknowledge I was present at that 
retreat and I don’t remember anything like what you just quoted. 
So I want the record to reflect that. 

Senator Hatch. I am just quoting what the press said. 

Senator Feinstein. The chairman of the Committee, Senator 
Leahy. 

Chairman Leahy. Thank you, Madam Chair. 

Insofar as the confirmation hearing is about you, Judge Pick- 
ering, and not about everybody that Senator Hatch has been refer- 
ring to, we may actually accomplish more by asking you questions 
than reading newspaper articles. 

I do that because this is an important hearing on your own 
record. A Federal judge gets a lifetime appointment. You already 
hold a lifetime appointment as a Federal judge and you understand 
that, and you know the impact Federal judges have on people’s 
lives and their rights and all the freedoms that we cherish as 
Americans, basic rights, fundamental rights, fundamental fairness. 

Reaffirming or undercutting people’s fundamental belief in our 
system of self-government really matters, and a Federal judge is in 
the forefront of that. In this circuit, it matters to the people and 
litigants in Mississippi and Louisiana and Texas, who are part of 
the Fifth Circuit, but it also matters to people in my home State 
of Vermont and the Second Circuit, where I am, because it can be- 
come the basis for Supreme Court decisions which would then bind 
all of us. That can be in civil rights or reproductive rights or pri- 
vacy rights. 

These matter, and often it is the courts that are left with the re- 
sponsibility for determining and protecting those rights in accord- 
ance with the Constitution. It is in our Federal courts of appeals 
that decisions are made that affect directly tens of millions of peo- 
ple in the circuit, and they affect what goes before the Supreme 
Court. 

Now, I understand your answer to the question asked by Senator 
Feinstein that you would follow the law, not your personal opinion. 
I have been here for 27 years hearing judges, and I have voted for, 
I would say, 99 percent of all the judges appointed by both Repub- 
lican and Democratic Presidents. They always say that and I am 
sure they always mean it, but I have a problem with you in saying 
that, Judge, and let me very honest with you. 

You say you will follow the law, not your personal opinion. But 
I look at your record as a district judge and you have been reversed 
by the Fifth Circuit at least 26 times. Now, either that was because 
you followed your personal opinion or you didn’t follow the law. It 
has got to be one or the other. 

I am told that when your court of appeals doesn’t publish a deci- 
sion in connection with a reversal or other decisions, it is because 
the court of appeals regards its decision as based on well-settled 
principles of law. Of your 26 reversals, you were reversed at least 
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15 times through an unpublished opinion. In other words, the Fifth 
Circuit said that it was such a well-settled issue that you had com- 
mitted mistakes as a judge in either not knowing the law or not 
applying the law in the case before you. So let me ask you about 
a couple of those. 

One is a recent First Amendment case, Rayfield Johnson v. For- 
rest County Sheriffs Department. This was a case in which a prison 
inmate filed a civil rights lawsuit claiming that a jail’s rules pre- 
venting inmates from receiving magazines by mail violated his 
First Amendment rights. In an unpublished one-paragraph judg- 
ment, you adopted the recommendation of a magistrate and you 
granted the jail official’s motion to grant them summary judgment. 
In other words, you said that the petitioner’s claim of a First 
Amendment right to religious material which they wanted to get 
through the mail would be denied and you sided with the jailer. 

Now, the Fifth Circuit Court of Appeals, never once seen as a 
group of these liberals that Senator Hatch has referred to, said 
that the inmate’s First Amendment rights had been violated. In ex- 
plaining why you were wrong, the Fifth Circuit relied on and cited 
a published decision of its own several years before, called Mann 
v. Smith. In that case, they struck down a jail rule prohibiting de- 
tainees from receiving newspapers and magazines, holding it vio- 
lating the Fifth Amendment. 

Now, in the Mann case, the prison officials had made much the 
same argument about fire hazards and clogged plumbing and all 
that you accepted in the Johnson case. But here was a decision 
right in your own circuit. Certainly, we would all agree that the 
district court judge in the Fifth Circuit is bound by the decisions 
of the Fifth Circuit. 

It was on all fours. It was decided 4 years before your decision. 
It was decided and said denying these magazines under these same 
arguments was a violation of the First Amendment. But you turned 
your back on your own circuit’s decision. Why wouldn’t that have 
been controlling? And, of course, the Fifth Circuit reversed you. 

Judge Pickering. Senator Leahy, let me first mention you have 
talked about 26 reversals, and there may be 26. My count was 25, 
but in any event 

Chairman Leahy. Well, let’s say 25 then. 

Judge Pickering. But 25 or 26 out of 4,000; that is slightly more 
than one-half of 1 percent of the cases that I have handled. 

Chairman Leahy. How many go up on appeal? 

Judge Pickering. Well, of those that went up on appeal, it was 
about 93 percent, I think, so it was still a good 

The Chairman 

[presiding.] Well, let’s go to this one, this particular case. I 
picked that only because it is a First Amendment case. Four years 
before, you had a case from the Fifth Circuit that was on all fours, 
and yet you went different than your own circuit. 

Judge Pickering. The procedure in handling prison litigation is 
that those are matters that we refer to our magistrate judges. And 
the magistrate judges become somewhat experts in that area, much 
more so than I do, but ultimately the buck stops with me. Also, on 
pro se litigants, we have clerks that become specialists in that who 
operate out of Jackson, who serve all of the judges. 
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Now, in this case, it was referred to the magistrate judge. He 
analyzed the law and he analyzed it from the basis that the prison 
authorities could limit rights of prisoners if there was a penal rea- 
son why it needed to be done. And he analyzed that the fires and 
the damage to the plumbing, blocking it up, that was a legitimate 
penal concern and interest. 

Chairman Leahy. Weren’t those the same arguments made in 
the Mann case? 

Judge Pickering. Yes. I was going to say the magistrate judge 
did not refer to the Mann case. It was not argued to me and that 
is one where we goofed. If I had been aware of the Mann case, I 
would not have decided that case that way. But until it came from 
the Fifth Circuit, I was not aware of the Mann case. 

Chairman Leahy. But the Mann case was in your circuit and it 
was 4 years 

Judge Pickering. Yes, that is correct. 

Chairman Leahy. Let me take a toxic tort case, Abram v. 
Reichhold Chemicals. You dismissed with prejudice the claims of 
the eight plaintiffs because you held they had not complied with a 
case management order. It is pretty significant when a judge dis- 
misses a case with prejudice. It really denies any rights to bring 
the case again or anything else. 

But the Fifth Circuit reversed your dismissal. They held you had 
abused your discretion because you hadn’t tried to use lesser sanc- 
tions before you threw the plaintiffs out of court permanently, with 
prejudice, without hearing the case on the merits. 

Again, the Fifth Circuit said that in their circuit it was settled 
law that a dismissal with prejudice was appropriate only where the 
failure to comply was the result of purposeful delay or contuma- 
ciousness and the record reflects that the district court employed 
lesser sanctions before dismissing that action. 

Now, approximately 3 years before reversing you in the toxic tort 
case — now, I understand you may not have been aware of the 
Mann case, the one we were discussing before, but about 3 years 
before reversing you in the toxic tort case, the Fifth Circuit had re- 
versed you on the same legal principle, holding that you had 
abused your discretion in dismissing another case with prejudice 
for a discovery violation without any indication that you had used 
dismissal with prejudice as a remedy of last resort which should 
only be applied in extreme circumstances. 

So, in other words, it wasn’t a case that you weren’t aware. You 
may have been unaware in the First Amendment case, but in this 
case where you really go into the rights of the litigants, you were 
aware of what the court said because they had reversed you for 
doing the same thing a few years before. 

How would you explain that? Again, is it a case of your personal 
feelings or a case of not following the law? 

Judge Pickering. Senator, let me discuss the Reichhold case 
first, and it will require some explanation for you to understand 
the decision that I made. I felt that the Reichhold dismissal met 
the criteria that the Fifth Circuit has set forth for dismissal with 
prejudice. 

The Reichhold cases were assigned to me, I think, some 18 days 
after I went on the Federal bench. There eventually were 10 cases, 
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and of the 10 cases there were about 4,000 plaintiffs and they ulti- 
mately settled for between $16 and $20 million. Now, these cases 
came along during the final stages of that, after a class had been 
certified for punitive damages, as I recall. 

And let me say, Senator, that we are covering a lot of material 
and I am going back a long time in my memory, and all of my testi- 
mony today will be based upon my best recollection of these things. 

Chairman Leahy. Well, now, with all due respect, Judge, I told 
the Department of Justice before this hearing — I mean, this is not 
a surprise thing — that I would raise these cases. This is the same 
Department of Justice where we asked for material in your file and 
they gave us part of it a few minutes before this hearing, and even 
then told us we couldn’t use it. 

So I would assume they are being a lot more fair in working with 
you than they have been in preparing material for this Committee. 
I just don’t want to leave the impression that this is some kind of 
a “gotcha.” 

Judge Pickering. No. 

Chairman Leahy. I made darn sure, out of fairness to you, that 
we notified the Department of Justice I was going to raise these 
cases. 

Judge Pickering. Senator, I got that message about 3 hours be- 
fore my testimony. Now, again, it was somewhere between ten and 
eleven o’clock this morning when it was given to me. 

Now, again, I am familiar with this and I think I can give 
you 

Chairman Leahy. Go ahead. 

Judge Pickering. But I am not like a lawyer arguing a brief 
where you have got the brief up here and you look at everything 
to be sure. I am still having to draw from my recollection even if 
I had remembered it, and I don’t want to get in a situation where 
I did once before and remember something and not have said that 
this is according to my recollection. 

So in this situation, these plaintiffs had been told repeatedly that 
they had to get some evidence in to show that the damages that 
were claimed was caused by Reichhold’s pollution. They brought 
forward absolutely — and it wasn’t one time; I had continued the 
cases and given them about three or four extensions, and my im- 
pression was that they could not come up with it. 

Now, what happened — all of the cases settled except 15, and the 
15 that were going up, the plaintiffs’ lawyers came in with some 
evidence on 8 of them. I analyzed the evidence. It was insufficient 
to establish a cause of action. I dismissed those 7 or 8 on summary 
judgment with prejudice. The Fifth Circuit affirmed that. Then the 
Fifth Circuit said the others that I should have sanctioned first. 

Senator I had given them ample opportunity at the time. The 
only thing I had not done — if I had sanctioned the attorney for 
that, the Fifth Circuit would have affirmed it. I don’t like to do 
that. I had given them three or four times. When it came back to 
me, then they were given an opportunity to again submit the evi- 
dence. They still could not come up with evidence. 

These 7 or 8 cases were still dismissed on summary judgment 
and they were not appealed. 
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Chairman Leahy. But, Judge, I understand you are saying you 
don’t like doing it that way, but isn’t that the way the Fifth Circuit 
requires you to do it? 

Judge Pickering. Well, I thought 

Chairman Leahy. I mean, it is not your personal feelings, obvi- 
ously. 

Judge Pickering. No. You are right about that, but I thought 
when I had given three or four that that was contumacious. I had 
given them three or four times to get the information. They hadn’t 
done it. I thought it met with the criteria. I did not think I had 
to specifically — I think the Fifth Circuit law — and I think it is 
broad enough to cover that situation because I had given them time 
and time again. I said, you have got to get it in. They didn’t get 
it in. 

I had given a continuance, saying you have got to get it in. And 
this was about the third or fourth time that had been done before 
I dismissed it. The Fifth Circuit said you could do the same thing 
on summary judgment, and I did, and they had no basis, no evi- 
dence to show that these cases had a basis in law. So they were 
dismissed. 

Chairman Leahy. Judge, out of fairness to the next Senator who 
will be asking questions, who will be a Republican — we have begun 
this vote and I think it would be more fair to recess for about 5 
minutes so we can all go and vote, and we will come back so I 
won’t have to interrupt during that time. 

Senator Hatch. Could I just ask just one thing 

Chairman Leahy. No. We will 

Senator Hatch. Just to clarify that last point while we are 
here 

Chairman Leahy. Well 

Senator Hatch. As I understand it, what you are saying is that 
in the end you were basically sustained. 

Judge Pickering. That is correct. 

Senator Hatch. I mean, so all this rigormarol 

Chairman Leahy. Well, actually, you weren’t sustained. 

With all due regard to my dear friend, Orrin, I hope the Presi- 
dent nominates you for something and we can ask you the ques- 
tions. 

[Laughter.] 

Chairman Leahy. And you can certainly answer what you did, 
but in the meantime maybe out of fairness to Judge Pickering, we 
should allow him to. 

We will stand in recess for 10 minutes. 

[The Committee stood in recess from 3:22 to 3:33 p.m.] 

Senator Feinstein 

[presiding.] The hearing will come to order. 

I would like to just sort of read the list of Senators in their line 
here according to the early bird rule. The next Senator will be Sen- 
ator Thurmond, then Senator Kennedy, then Senators Kyi, Fein- 
gold, DeWine, Durbin, McConnell, Cantwell, Sessions, Schumer, 
and Grassley. 

Because Senator Thurmond is not here, and Senator Kyi indi- 
cated to me that he had to go to Intelligence — there is a major In- 
telligence markup today and I would like to just indicate that is 
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where he is. So we will drop down, then, to the next Republican 
that happens to be present, who is Senator McConnell. 

Senator McConnell. Thank you, Senator Feinstein. 

Judge Pickering, as you no doubt are aware, the group People for 
the American Way has leveled several criticisms against you. The 
one criticism I found most interesting was its charge that you have 
been, quote, “promoting religion from the bench.” 

Because this organization’s report said that it had, quote, “dis- 
turbing evidence,” end quote, of your doing so, I expected to read 
that you were performing baptisms in your chambers. Instead, the 
disturbing evidence I found was disturbing to me only in that it is 
so weak as to indicate a hostility to religion, or at least to any men- 
tioning of it in the public square. 

I don’t have time to go through all of this, quote, “evidence,” end 
quote, so I will highlight a few criticisms that are either radical or 
disingenuous. 

The first piece of evidence is an anonymous quote from the Alma- 
nac of the Federal Judiciary that said about you, quote, “He is the 
judge who concerns me the most. He is a fine person, but he is al- 
most so pious that it interferes with his assignment as a judge,” 
end quote. 

Now, being pious, if that is true, isn’t evidence of anything, other 
than the fact that you exhibit some moral rectitude. And it cer- 
tainly isn’t evidence that you are promoting religion from the 
bench. Frankly, after various instances of Congressmen, Senators, 
and even Presidents exhibiting lewd and lascivious behavior, I 
would welcome a little more moral rectitude or being pious. 

I note that this organization didn’t bother to mention other com- 
ments from the Almanac of the Federal Judiciary about your serv- 
ice, such as “I think he is a good judge, he is a man of high morals, 
he is a straight arrow, he acts judicial, he is a little stern some- 
times, he is a little more formal than some of the other judges are, 
he has no bias, he is straight down the middle.” 

If having high morals, being pious, or being a straight arrow is 
deemed to promote religion, then we probably have a lot of judges 
who are promoting religion. So this piece of so-called evidence obvi- 
ously isn’t persuasive. 

As part of its brief against you, this same organization also notes 
that in your personal capacity, you once said that the Bible should 
be recognized as the absolute authority by which all conduct of 
man is judged. Now, even they agree that you weren’t saying that 
in the courtroom, in your chambers, or in some other judicial or 
quasi-judicial capacity. You were, in fact, saying this as President 
of the Mississippi Baptist Convention, as part of your president’s 
address to that organization at your denomination’s annual meet- 
ing. 

Frankly, as a Southern Baptist myself, I don’t know what else 
you would say at an annual meeting of the Southern Baptist Con- 
vention, particularly when you are the president. Given that you 
were speaking on a purely theological matter, in your personal, pri- 
vate capacity, I thought the only thing disturbing about this was 
that people would seek to hold it against you. 

This organization also argues that you are, quote, “promoting re- 
ligion,” end quote, because you simply suggested to a prisoner that 
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he might want to avail himself of Chuck Colson’s prison ministry. 
Now, you weren’t mandating this or threatening this; you were 
Just mentioning this. 

Given the proven success of Mr. Colson’s prison programs, I don’t 
think that was at all inappropriate. In fact, Democrat Joe Califano, 
writing in the Washington Monthly in his article “A New Prescrip- 
tion,” noted that a study of New York inmates participating in 
Chuck Colson’s Prison Fellowship Program showed that they were 
less likely to commit infractions while incarcerated and had a much 
lower rate of recidivism upon release from prison — only 14 percent, 
compared to 41 percent of those who did not participate in this pro- 
gram. 

Chuck Colson’s Prison Fellowship Program works in conjunction 
with 1,400 prison chaplains across the country. If merely sug- 
gesting this program to an inmate out of concern for the inmate is 
impermissible, then I guess we should no longer have prison chap- 
lains. I don’t know. Maybe that is what this organization prefers. 

Last, People for the American Way mischaracterizes your use of 
a one-sentence Bible passage in an opinion. It argues that in this 
verse you were citing the Bible as recorded law on par with the Su- 
preme Court. This is what People for the American Way said about 
your reference to that biblical passage. 

What you wrote was the following: “One of the oldest recorded 
codes of law provides: ‘the innocent and the just you shall not put 
to death, nor shall you acquit the guilty,’” Exodus 23:7. That 
doesn’t sound like a radical proposition to me, nor is it placing the 
Bible as recorded law on par with the Supreme Court. 

In fact, it might interest everyone to know that you weren’t the 
first Federal judge to use a Bible passage as part of a legal anal- 
ysis. It is hard to read, but we have a chart over here and let me 
just tell you what it shows. It is a biblical passage from one of 
Chief Justice Earl Warren’s opinions, a biblical passage from one 
of Justice Thurgood Marshall’s opinions, and a biblical passage 
from one of Justice William Brennan’s opinions — all radical con- 
servative members of the judiciary, I might say. Each of them used 
a biblical passage in this fashion. I guess they were promoting reli- 
gion from the bench as well. 

So, Judge Pickering, I find these accusations against you that are 
based upon your religious activities in your private life, or de mini- 
mis religious comments in your public life such as the one just re- 
ferred to, to be troubling, not because of anything you did, but be- 
cause they evidence a hostility toward religion by your accusers. 

The First Amendment does not command that we eviscerate all 
mention of religion from public life. We start every day in the Sen- 
ate chamber with a prayer, and I might add we haven’t completely 
eviscerated religion from our own activities here in the Congress. 
Given your incredibly low reversal record which we were discussing 
earlier, less than 1 percent, I have no doubt that you will properly 
interpret the First Amendment. 

So I have no questions, but I wanted to adDress those accusa- 
tions myself because I found them really quite incredulous and 
completely inappropriate in the context of what we are considering 
today. 

Thank you, Senator Feinstein. 
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Senator Feinstein. Thank you, Senator McConnell. 

Senator Kennedy? 

Senator Kennedy. Thank you very much. 

Judge Pickering, I firmly believe that America is never going to 
be America until we free ourselves from all forms of discrimination, 
and this has been a continuing battle for this country over a long 
period of time. I would like, just in the time that I have, to talk 
with you about employment discrimination and voting rights, and 
if I have time to just followup on some questions that Senator Fein- 
stein had. 

One of the important areas where there has been discrimina- 
tion — and it has existed in the southern parts of the country, and 
we have our own problems in Massachusetts, as well, and all parts 
of the country. We recognize this, but one of the important areas 
that we have been making some progress is in the area of employ- 
ment, understanding that if people are not permitted to work, if 
they are going to be discriminated against in terms of employment, 
they are not going to be a part of the American economy and not 
be able to be a part of the American dream. 

So we passed the Title VII legislation a number of years ago and 
it has been one of the most important — it has been challenged and 
we came back and reaffirmed it in the Ward’s Cove case in recent 
years, so we are solidly committed to that. 

The point I want to raise with you is the concern about your sin- 
gling out the civil rights cases as a place to express your personal 
views that appear to be somewhat disdainful of the statutory pro- 
tections against discrimination. 

In the employment discrimination cases that I have reviewed, 
you appear rarely to rule for the plaintiff. In fact, I believe I only 
found two or three discrimination cases in which you ruled for the 
plaintiff, and one of those involved a male’s claim of gender dis- 
crimination, Green v. University of Mississippi. 

What troubles me beyond the rulings are the statements you 
made about the perceived problems with Title VII of the Civil 
Rights Act. In one case, after deciding the case for the plaintiff, you 
went on to opine, “The fact that a black employee is terminated 
does not automatically indicate discrimination.” “The Civil Rights 
Act was not passed to guarantee job security to employees who do 
not do their job adequately,” in Johnson v. Southern Mississippi 
Home Health, 1996. 

In another case where you again could have limited yourself to 
the facts and law, you went on to comment that, “The courts are 
not super personnel managers charged with second-guessing every 
employment decision made regarding minorities.” You stated that 
the case was frivolous and thus helped to discourage employers 
from hiring protected minorities, in Seeley v. City of Hattiesburg. 

In another employment discrimination case, you stated that the 
unfortunate effect of Title VII was to create the expectation that 
discrimination has occurred in every instance, thus, quote, “cre- 
ating a tension in the workplace.” 

Now, while I understand that not every employment discrimina- 
tion case has merit, I am concerned that in discrimination cases 
you go well beyond what is required to explain your holding and 
proceed to express profound skepticism toward these claims. I don’t 
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see that you consistently express this type of disdain for other cat- 
egories of claims that come before you. 

Title VII of the Civil Rights Act has, of course, been recognized 
by the Congress as one of the most important statutes. More than 
10 years ago, we amended it to strengthen its provisions in terms 
of protecting employees. So I would be interested if you could ex- 
plain why you express the particular skepticism for cases involving 
this kind of discrimination. 

Judge Pickering. Senator, first, I would like to address the first 
issue that you raised which has to do with the number of reversals 
that I have granted, if I may, and then I will answer the other 
question. 

Senator Kennedy. All right. 

Judge Pickering. In that vein, I would say first of all that the 
mechanism that the Congress has put in place is working well. The 
EEOC engages in mediation and it is my impression that most of 
the good cases are handled through mediation and they are re- 
solved. 

The cases that come to court are generally the ones that the 
EEOC has investigated and found that there is no basis, so then 
they are filed in court. If I am going to grant summary judgment, 
I have to write an opinion and state why I am granting summary 
judgment. If I am going to deny summary judgment, I don’t have 
to do that. You can try the case or settle the case, or whatever. 

Now, I had my staff go back and look, and of employment dis- 
crimination cases, my understanding is that nationwide that most 
employment cases that get to court are dismissed, again, for the 
same reason I think I explained just a few moments ago, because 
of the effective work of the EEOC. 

But I had 170 closed cases. I had 68 settled, 51 summary judg- 
ment granted, 11 voluntarily dismissed, and 3 tried to verdict. So 
not nearly half of the cases that actually came to court were dis- 
missed. Most of them either settled or they were voluntarily dis- 
missed or they went to trial. 

I have a letter from a female who had an employment case before 
me. Her name was Mary Baltar and she stated that when she 
found out that I was going to be the judge that was handling her 
case that she did not request a jury. She was satisfied to come be- 
fore me as the judge and jury in the situation, and she assured in 
there that I had treated her fairly and made sure of that. So I 
would call your attention to that evidence that should be in the 
record. 

Jim Wade, who is the most prominent attorney in Mississippi 
handling employment discrimination cases, without solicitation, 
wrote a letter to the editor saying Judge Pickering is not unfair in 
the employment discrimination cases. In fact, he wrote an excellent 
letter endorsing that. 

Now, as for the comments, Senator, it is my feeling that when- 
ever frivolous lawsuits are brought that that hinders the good law- 
suits. And the lawsuits where I made those comments in were 
where the case, I thought, clearly indicated there was no basis for 
this action. It never should have been brought, and I think that is 
detrimental to African-Americans who have good claims. And I 
think it does create tension in the workplace whenever frivolous 
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lawsuits are filed. So that was the reason for the expression of 
these, no hostility toward enforcing the law. I agree with you that 
they should be enforced, and I will. 

Senator Kennedy. Well, I understand that the EEOC does im- 
portant work, but you know as well as I do it is vastly overbur- 
dened, and in many instances it takes such a profound period of 
time that people go on into the courts. These are legitimate cases 
which are brought. 

I will go back to see whether these were cases that were brought 
before the EEOC and ruled on in the EEOC and then were brought 
to the courts. But the fact is, with the length of time, failure to 
complete all of its — all of us know that the delay in that form of 
consideration is significant. I just noted that you were willing to 
make comments about this particular aspect of employment dis- 
crimination which you hadn’t made with regard to other forms. 

To move on to voting rights, I know that you answered some 
questions on the issue of voting rights, and you also talked about 
the changes that have taken place in Mississippi. You pointed out 
in response to a question that in the Mississippi Senate, in the 
1970’s, you supported the larger multi-member districts that served 
to submerge the black vote. You also voted for the open primary 
bills that sought to dilute the black vote by abolishing party pri- 
maries, and also the “plurality win” feature of the State’s general 
election. 

The open primary legislation was prevented from taking effect 
twice because the Justice Department objected because it was dis- 
criminatory against African-Americans. At that time, the Demo- 
crats were working to exclude the African-Americans, as well as 
the Republicans. I mean, that is the history. I remember very well 
that time. I remember the convention in 1964 and the group that 
came on in to represent the Democratic Party and their designa- 
tion. I have some memory of this. It was done by Democrats, as 
well as Republicans. 

In 1975, you voted for a resolution that would repeal Section 5 
of the Voting Rights Act. So this is the series. There is a confluence 
of different actions that many believe were carefully designed in 
order to exclude the black vote here. And the most important, I 
think, was Section 5 of the Voting Rights Act, which, of course, is 
the important provision that requires pre-clearance for voting 
changes. 

We had seen two instances where the Justice Department actu- 
ally turned down requests by the State previously, but you voted 
against that, and that is in the mid-1970’s. And I am just won- 
dering, as we are coming into these issues on voting — and we have 
gone through this last election with the concern people have about 
whether their vote counts. 

Another issue: on one person, one vote, you considered a case in- 
volving one person, one vote, in association with a county’s super- 
visor’s election where the districts were drawn pursuant to a redis- 
tricting plan that had a 25-percent deviation — Fairley v. Forrest 
County. Your opinion included a lengthy discussion in which you 
characterized this deviation as a de minimis variation in terms of 
voter influence, and this even though the Supreme Court has char- 
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acterized districts with lower population variations as not de mini- 
mis, but as posing constitutional problems. 

You suggested in this case that even when an apportionment 
plan is unconstitutional, ordering new elections would cause courts 
to be more obtrusive into matters that under our Constitution 
should be discharged by others — elected officials and legislative 
bodies. So you continue to express skepticism of the one person, 
one vote principle, stating “It is wondered if we are not giving the 
people more government than they want, more than is required in 
defining one man, one vote, too precisely. Nevertheless, this court 
is bound to follow the precedents established by prior controlling 
judicial decisions.” 

Now, you said you believed that a 25-percent variation was de 
minimis because the actual influence of each voter on the outcome 
of an election is almost infinitesimal. In Reynolds v. Sims, the Su- 
preme Court quoted an earlier case that said, “No right is more 
precious in a free country than that of having a voice in the elec- 
tion of those who make the laws under which as good citizens we 
must live. Other rights, even the most basic, are illusory if the 
right to vote is undermined. Our Constitution leaves no room for 
classification of people in a way that unnecessarily bridges this 
right.” 

Given the values that are at stake here, why would you not seek 
to give the maximum protection in protecting voters’ right in that 
case? 

Judge Pickering. Senator, that was the Fairley case that you 
are talking about. To the best of my knowledge, I have handled 
four voting rights cases. None of them have been appealed. 

Now, it is true in Fairley that I did discuss the history and the 
background of the Voting Rights Act. And, Senator, I have had to 
review so many cases, but I would like to say my recollection of 
that case is that the deviation was 25 percent and I said that is 
unconstitutional, and the parties agreed to that. 

The issue in that case was not whether the districts were prop- 
erly — it was whether there would be a special election, and I think 
most of the circuits have agreed that we did not — that that was not 
required. I did not require that. 

Now, the named plaintiff in that case, Mr. Fairley, has written 
a letter in my support saying that he felt that after the decision 
was rendered that they didn’t appeal it and they didn’t feel like it 
was unfair. His brother, who was president of the NAACP, who 
was instrumental in bringing it, has likewise endorsed by can- 
didacy. 

Now, my impression is that a 16-percent deviation is unconstitu- 
tional. That is what I understand the Supreme Court to be. Now, 
the obtrusiveness, a number of judges have written about. When 
we are forced as judges to go in and draw districts, we are doing 
that which legislatures should do. And to that point we are being 
obtrusive in that we — to provide constitutional protection, we are 
having to do what the judges shouldn’t have done, and that is ob- 
trusive. 

But the 25-percent I did not find to be de minimis. I did raise 
some question about the fact that, for instance, my precinct was 
put in with another county and I would personally prefer to vote 
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in my own county even if there was some deviation. But that is not 
the law and I will follow the law. 

Senator Kennedy. My time is up. 

Senator Feinstein. Thank you very much, Senator Kennedy. 

Senator Sessions, you are next on the early bird. 

Senator Sessions. Thank you. 

So you are saying, Judge Pickering, that the plaintiff in that case 
who was seeking a civil rights remedy has written a letter in sup- 
port of your nomination saying that they were treated fairly in that 
case? 

Judge Pickering. Yes, that is correct. 

Senator Sessions. Well, I think that is more important than 
some of these groups that are trying to make this nomination a 
show here. The person who filed the lawsuit, who tried the lawsuit, 
who sought relief, was satisfied with the relief and supports the 
nominee. I think that is important. 

On this Dahmer case — is that it, the Klan case? 

Judge Pickering. Dahmer. 

Senator Sessions. Dahmer, yes. 

Judge Pickering. Mr. Vernon Dahmer. 

Senator Sessions. Dahmer. 

I wanted to get it quite correct. This was in the 1960’s. You were 
asked to testify as a character witness against him, not a fact wit- 
ness, when you have no choice about that, basically. But you were 
asked to give your opinion of his character and you agreed to go 
and testify against him and say he was a bad character. Is that 
correct? 

Judge Pickering. I did. I think there were two or three people 
in Jones County that they contacted. I think one of them was a 
banker and one of them was me, and I agreed to testify and they 
subpoenaed me to do that. 

Senator Sessions. Did the others testify? 

Judge Pickering. Well, I think there was only one other one. 
There were many law enforcement officers they didn’t ask. 

Senator Sessions. Well, I was going to ask that. I thought it was 
interesting that you were asked and thought to be a person who 
might be willing to testify against a Klan leader. Did that indicate 
that your reputation in the community and your feelings about this 
Klansman were known and that you disapproved of them? Did they 
probably know that when they asked you to testify? 

Judge Pickering. Well, it was known because I had issued state- 
ments condemning the Klan activity. And in addition to that, I had 
attended the FBI briefings and meetings where they were trying to 
solve civil rights violations not only in Jones County, but in neigh- 
boring counties and nearby counties. 

I think there were probably some 90 FBI agents that were as- 
signed to work in that area, and frankly if they had not been as- 
signed there, we would not have solved those problems. 

Senator Sessions. And you had five individuals that I got to talk 
with earlier who are here on your behalf, three African-Americans, 
and I asked them this question and they all answered the same 
way. 

I said, with regard to Judge Pickering, during the 1960’s when 
so much tension and turmoil and violence and hatred was afoot, 
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was he a force for good in the community? Was he a force for 
progress and change, or was he a force against change and 
progress? And they all said, without hesitation, you were on the 
right side; you were a force for progress and change. And I think 
that is more important, those people who know you, grew up in the 
community with you, than some of these people that are putting 
out words and messages on the television and in newspapers who 
really don’t know the facts about it. 

It was curious to me that it was suggested that somehow you 
performing badly to have 26 reversals out of 4,000 cases. I suspect, 
in your opinion, the court of appeals was wrong on some of those 
reversals. They could have been, couldn’t they? 

Judge Pickering. Well, they have the last say. Whether I agree 
with them or not, I have to abide by what they say. 

Senator Sessions. Well said, Your Honor. That is true, spoken 
like a good district judge. 

You indicated that of the cases that went up, you had a 93-per- 
cent affirmance rate, you think? 

Judge Pickering. In that range, yes. 

Senator Sessions. And all 4,000 don’t go up? 

Judge Pickering. No, no, no. 

Senator Sessions. But if somebody feels wronged and they think 
the district judge clearly was in error, they will take that case up, 
will they not? 

Judge Pickering. They will. 

Senator Sessions. And if they don’t feel like they are wronged, 
they generally won’t take the case up. So the first decision on 
whether a party has been wronged in a case they have to make 
themselves before they decide to appeal to the higher court. 

Judge Pickering. If they don’t take action to appeal it, the end 
of it is in the district court. 

Senator Sessions. Well, I would just say that just because your 
case wasn’t appealed — I mean, that is an indication of its validity 
in itself, would it not be? 

Judge Pickering. I would think so, in most instances, not in 
every one. 

Senator Sessions. And on the prison case, there is some very 
complex law in prison litigation. This Congress has improved, I 
think, the law in some regards, but magistrate judges around the 
country do handle those cases at the first level. 

Judge Pickering. That is correct. 

Senator Sessions. And you indicated they really develop a high 
degree of expertise in these cases, do they not? 

Judge Pickering. They do. 

Senator Sessions. And when a magistrate judge has reviewed a 
case and cites the authoritative law and it comes across your desk, 
you have the final say. It is your final decision whether to affirm 
it or not affirm it. 

Judge Pickering. That is correct. 

Senator Sessions. But you don’t 

Judge Pickering. Senator, I might add in that respect that I 
looked back to see if my prison litigation reversal rate was any 
worse than the rest of my reversal rate. It is not. In fact, it is bet- 
ter. The percentage of my cases that were prison litigation was 
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about a third, about 33 percent, and the percentage of my reversals 
that were prison cases was about 25 percent. 

Senator Sessions. The magistrate judge does the research, does 
the facts and sets out the law, and you review it and see if any- 
thing strikes you as improper. But you do tend to give deference 
to the opinion of the magistrate judge, do you not? 

Judge Pickering. I consider that they are sort of the experts in 
the area and they have more knowledge. But, again, the buck stops 
with me and I have the responsibility. Now, sometimes what will 
happen is the magistrate judge will make a recommendation and 
after the magistrate judge has made a recommendation, the pro se 
plaintiff will come before me and he will argue something different 
than he argued before the magistrate judge. And if that happens, 
I generally send it back to the magistrate judge and ask him to 
look at the issue again. 

Senator Sessions. With regard to the suggestion that you abused 
your discretion in one of the reversals by the court out of those just 
26 cases, of course, I think people ought to know that that is a 
standard basis for reversal. Trial judges are given certain discre- 
tion and they exercise it the best the Lord gives them the ability, 
and when a judge upstairs decides not, the holding is you abused 
your discretion. It is not like you committed a crime, is it? 

Judge Pickering. That is a term of art. 

Senator Sessions. Yes. 

Judge Pickering. And unless they make that finding, they can’t 
reverse me. 

Senator Sessions. I don’t think we ought to make too much out 
of the fact that a court, in a few cases out of 4,000, said you abused 
your discretion. 

I know Senator Kennedy is concerned about employment dis- 
crimination cases. I haven’t seen anything in your comments that 
suggests to me a lack of willingness to enforce those fairly, but you 
just indicated, I believe, that Attorney Jim Wade, who does more 
of those probably than anybody in the State, a plaintiffs lawyer — 
is that right? 

Judge Pickering. He is a plaintiffs lawyer. 

Senator Sessions. He wrote a letter to the newspaper in your be- 
half? 

Judge Pickering. He did. 

Senator Sessions. Defending you on those cases? 

Judge Pickering. He did. He said that the charge that I was not 
fair in employment cases was not a charge that stuck. He said he 
felt that I was — was very complimentary of my handling of employ- 
ment cases. 

Senator Sessions. With regard to the fact that you had a num- 
ber of unpublished opinions, I find that a most curious complaint. 
In 1964, the Judicial Conference of the United States, which in- 
cludes the Chief Justice and the chief judge of each circuit court 
of appeals and a district judge from each circuit, passed the fol- 
lowing resolution: “Resolved that the judges of the courts of appeals 
and district courts authorize the publication of only those opinions 
which are of general precedential value, and that opinions author- 
ized to be published be succinct.” 
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Is that your understanding of the court’s view about publishing 
too many opinions? 

Judge Pickering. The Judicial Conference of the United States 
and the Judicial Conference of the Fifth Circuit both have discour- 
aged district courts publishing opinions. And the circuit court of ap- 
peals’ Federal Rules of Appellate Procedure — or the Federal Judi- 
cial Center Judicial Writing Manual says this: “Because decisions 
of district judges are merely persuasive authority — i.e., they are not 
binding precedent even in their own districts — publication should 
be the exception.” 

The truth of the matter is that the appellate courts only publish 
about 20 percent of their opinions. And I published about 8 percent 
of mine, and it has been mentioned 15 of the reversals were not 
published. So publication should be the exception rather than the 
norm. 

Senator Sessions. Well, I think that is exactly correct. I remem- 
ber when I graduated from law school, we checked on this. The F. 
Supp., which carries the district court opinions, issued 15 volumes 
that year. In the year 2000, it was 52 volumes. So you have this 
plethora of opinions piling out there that provide little guidance, 
and I think judges would do well to restrain themselves and not 
publish their great works of literature. And I don’t think you 
should be criticized for not publishing too many opinions. 

Judge Pickering. Well, I must confess that that was one that 
was an indication or implication that questioned did I have some- 
thing to hide. I was shocked when that issue was raised because 
I thought I was doing what I was supposed to be doing, and I really 
thought that it was an indication that I didn’t have to see my name 
in lights or in print every time that I rendered a decision. I thought 
I was doing the right thing. 

Senator Sessions. You were doing the right thing, but what I 
have learned as you watch this process, Judge Pickering, is that 
the experts who are trying to make your record look bad, they 
know that if they say you had 26 reversals and you had all these 
unpublished opinions that that will, for the uninitiated, sound bad 
and put a certain cloud there. 

I think that is not fair and it is not legitimate, and I am glad 
the chairman has given you an opportunity today to have your say 
and explain some of it. 

Judge Pickering. Senator, I must confess when I 

Senator Feinstein. Thank you, Senator Sessions. 

Senator Feingold? 

Senator Feingold. I thank the Chair. 

Judge Pickering, it has been good to hear your statement in 
which you covered a number of issues, and also your answers to 
questions about issues that have largely been the ones that have 
already publicly been associated with the question of your con- 
firmation. 

I would like to get into a couple of other matters. As Senator 
Hatch mentioned, the Committee has received really quite a large 
number of letters in favor of your nomination from Mississippi. It 
is an impressive outpouring of support from people who know you, 
and I congratulate you on that, but I would like to ask you about 
some of the letters. 
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We count at least 18 letters from members of the bar in Mis- 
sissippi who have appeared before you during your time as a U.S. 
district judge. All of these letters are dated either October 25 or 
October 26, and they were all faxed to Washington from your 
chambers in Mississippi. 

Can you tell me how you came to obtain these letters? 

Judge Pickering. Yes. Senator, I knew of no opposition to my 
nomination that had been pending since May, sometime in May of 
last year, until 2 days before I came for my hearing on October 
16th. Well, when I came and the opposition came and they wanted 
to produce the unpublished opinions and I started producing those, 
it was obvious that there was some opposition somewhere. So I con- 
tacted individuals and told them if they felt inclined to write let- 
ters, or else I had someone else on my behalf contact them at that 
time. 

And if you will recall, Senator, that was at the time of the an- 
thrax scare and mail wasn’t going through. 

Senator Feingold. I do recall. 

Judge Pickering. So if we were going to get it to you, the only 
way we could get it to you was fax it. 

Senator Feingold. This certainly isn’t a criticism of faxing. 

So you have said that you have asked these lawyers to write let- 
ters in support of your nomination? 

Judge Pickering. Yes. I didn’t tell them what to say. 

Senator Feingold. Did you ask present or former litigants, par- 
ties in cases that you handled, to write such letters? 

Judge Pickering. Some. 

Senator Feingold. Did you request that they send the letters to 
you, to be forwarded to the Committee? 

Judge Pickering. That was the procedure that was suggested be- 
cause that was the only way that we knew to get them here and 
to get them through the anthrax. 

Senator Feingold. Did you review the letters before you for- 
warded them? 

Judge Pickering. Most of them. 

Senator Feingold. How many attorneys did you ask to submit 
letters? 

Judge Pickering. A lot less than you have, because there were — 
and some of this — I would ask one attorney; they would ask an- 
other attorney. Sometimes, other people would call on my behalf, 
but I would say 20 to 25 percent of them probably came — Senator, 
I started — I had three major surgeries last year from the time the 
President nominated me until I came. 

And one of the things that was real touching to me was one 
morning I was being discharged from the hospital after my second 
surgery. There was an African-American lady who came in the 
room. My baby daughter was there. And she was a real exuberant 
person and she had been before me and I didn’t remember at the 
time. Her name is Nora Jones and you have a letter from her that 
was filed just recently. 

It was touching to me, with my family there and at a time when 
I was sort of down. She said, I am president of the Charles Pick- 
ering fan club. She had been before a judge in New Orleans that 
was African-American. She had lost. She came before my court. I 
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felt like she was not being treated fairly. I let that be known. She 
was able to get her life back together and settle it. Yes, I have 
some letters from folks like that who have been before me. 

Senator Feingold. I certainly appreciate that comment. I just 
want to know if you received any letters that you did not forward 
to the Committee that you reviewed. 

Judge Pickering. The letters, I think, have been forwarded that 
I received. 

Senator Feingold. You forwarded all the letters that you re- 
ceived? 

Judge Pickering. Yes. 

Senator Feingold. Are you aware of attorneys who you asked 
to 

Judge Pickering. Let me — I forwarded them to the Justice De- 
partment. 

Senator Feingold. There were no letters that you reviewed that 
you chose not to forward? 

Judge Pickering. No. I forwarded all letters that I received. 

Senator Feingold. Are you aware of attorneys who you asked for 
recommendations but who declined to provide them? 

Judge Pickering. I am not aware of any. I am not saying there 
are not — well, there were a couple that said they were going to 
write letters that later came back and said that pressure had been 
put on them and that they would rather not. 

Senator Feingold. Well, I want to be clear. I am not questioning 
at all the sincerity of these letters. I would just like to ask you, do 
you see how this situation can perhaps create an appearance of co- 
ercion, given the fact that these individuals appear before a district 
judge, your being directly involved in reviewing the letters? 

Judge Pickering. Senator, a lot of these lawyers have never 
been before me. They know my reputation. For instance 

Senator Feingold. I assume some have, though. 

Judge Pickering. Some, oh, yes, absolutely. 

Senator Feingold. And certainly some of the litigants. 

Judge Pickering. Absolutely. 

Senator Feingold. Let me ask you about a different matter. Let 
me first of all say that I was moved by the account by Senator 
McConnell and yourself of the testimony you gave in the 1960’s 
with regard to the KKK. And I think that is an important story for 
the Committee to hear, but let me ask you about another matter 
from about that time. 

As I understand it, about 2 weeks after the Democratic Conven- 
tion of 1964, you resigned from the Democratic Party and became 
a Republican. You had every right to do that, of course, but I would 
like to ask you about the circumstances of that party switch and 
some of the things that you actually said at the time. 

As I am sure you recall, the summer of 1964 was known as the 
Mississippi Freedom summer. After decades of discrimination, Afri- 
can-Americans across the State attempted to register to vote, and 
in particular to participate in the precinct, county and State con- 
ventions of the Democratic Party to help select delegates to the 
Democratic National Convention. 

There was violence in Mississippi that summer. For example, 
that summer was when civil rights workers Goodman, Chaney and 
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Schwerner were murdered. African-Americans were discriminated 
against and excluded from participation in the regular Mississippi 
State Democratic Party processes. This included such tactics as 
canceling precinct meetings, denying African-Americans entry to 
meeting halls, and preventing them from voting in party meetings. 
The regular State party delegation to the convention was, in fact, 
all white. 

During that summer, black Mississippians formed the Mis- 
sissippi Freedom Democratic Party and elected an alternative slate 
of delegates to the convention. The two slates each claimed the 
State seats at the convention, and testimony was taken by the con- 
vention’s Credentials Committee, including, of course, the riveting 
testimony from Fannie Lou Hamer, who described some of the dis- 
crimination that had occurred. 

A compromise was suggested by President Johnson under which 
the regulars would keep their seats, the Mississippi Freedom 
Democratic Party would get two at-large seats, and the State party 
would pledge to support the national ticket and to eliminate dis- 
crimination in future delegate selection. Neither State party agreed 
and the regular State party delegates walked out of the convention. 

Now, despite the clear discrimination against African-Americans 
in the party process, the regular party delegates and their sup- 
porters felt that they had been the victims of humiliation and mis- 
treatment. For example, your law partner at the time, Lieutenant 
Governor Carroll Gartin, who was a delegate to the convention, ac- 
cused President Johnson of, quote, “master-minding the insults,” 
unquote, against the State at the convention and urged voters to 
vote for Barry Goldwater. 

About 2 weeks later, you announced your shift from the Demo- 
cratic to the Republican Party. According to the local newspaper 
you stated that, and I am quoting here, “The people of our State 
were heaped with humiliation and embarrassment at the Demo- 
cratic Convention, and this has convinced me beyond any doubt 
that Mississippians do not now and will not in the future have any 
useful place in the National Democratic Party,” unquote. The Re- 
publican Party, you claimed, was, quote, “our only hope of rescuing 
our national government from an ever-increasing tendency toward 
socialism,” unquote. 

Can you explain what you meant by the statement that, quote, 
“The people of our State were heaped with humiliation and embar- 
rassment at the Democratic Convention?” 

Judge Pickering. Senator, a couple or three comments. First, as 
I have indicated a few moments ago, I certainly recognize the dif- 
ference between political decisions and political statements and ju- 
dicial decisions. 

We are also looking back at a time from the perspective of 2000, 
looking back to a situation that was 1964. When I called Governor 
Winter today, whom I mentioned to you as one of the most re- 
spected figures on race relations in the State, he was talking about 
the fact that Carroll Gartin was a progressive leader of that time. 

I don’t know of any of the State leaders at that time who would 
not have made similar statements. Senator Eastland, Senator Sten- 
nis, just did not go to the Democratic National Conventions. The 
issues that were presented were issues that would not have al- 
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lowed them to be elected in Mississippi. So I would say that that 
statement had to do with the perspective of those times and that 
it was a political decision. 

Senator Feingold. Were you aware at the time of these events 
of the efforts to prevent African-Americans from participating in 
Democratic Party politics? 

Judge Pickering. Senator, I have always felt even before then 
that African-Americans should have been allowed to vote, but they 
were not voting. They had not voted and many counties did not 
allow them to vote. I had never taken any part in prohibiting them 
from voting. 

Senator Feingold. But were you aware of the tactics that I have 
mentioned earlier in my statement that were being used against 
African-Americans? 

Judge Pickering. The Voting Rights Act, I believe, was passed 
in 1966, which would have been 

Senator Kennedy. 1965. 

Judge Pickering. 1965. The Civil Rights Act, I think, was passed 
in 1964. 

Senator Kennedy. 1964, 1965, 1967. 

Judge Pickering. Right, right. Things were changing drastically 
at that time. 

Senator Feingold. But the things I mentioned happened no later 
than 1964. I am just asking if you were aware of these tactics that 
were being used against African-Americans. 

Judge Pickering. I was aware that they were not voting, that 
they had not voted, and I was aware some counties were more pro- 
gressive than other counties were in allowing African-Americans to 
vote. 

Senator Feingold. Let me ask you this: Do you recognize that 
the activities of the Mississippi Democratic Party at the time were 
discriminatory and unconstitutional, and do you have any regrets 
about the statements you made concerning those events? 

Judge Pickering. Well, I certainly would not make those state- 
ments today. 

Senator Feingold. Do you regret them? 

Judge Pickering. Yes, sir. 

Senator Feingold. Thank you, Madam Chairman. 

Senator Feinstein. Senator Specter, you are next up. 

Senator Specter. Thank you, Madam Chairman. 

Judge Pickering, you have said that you will follow the law on 
Roe v. Wade even though it may be against your own personal 
views and predilections. Can you cite other situations where you 
have followed the law where you had personal views which were 
contrary to the established law, but yet you followed the law? 

Judge Pickering. Followed the law, yes, Senator. I mentioned 
one of those, which was in the ERISA area, in my opening state- 
ment that I very much — I disagreed with what the Federal courts 
have done to ERISA, to the degree that I wrote 35 pages of explain- 
ing why I thought they had interpreted it wrongly, but I followed 
the law. 

In another case that I specifically recall that I did that, there 
was an employee — it was a labor relations case, the Federal Arbi- 
tration Act, and the employee definitely had not carried out a work 
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order and that is why she had been terminated. She didn’t follow 
to carry out a work order. 

Well, the arbitrator had found in her favor, and I affirmed that 
even though I thought the factual basis was not in the record. But 
I reasoned that he could have concluded that had she had an op- 
portunity — if the matter had not degenerated into an argument 
that she would have carried out. So I felt like I have stretched to 
follow the strong law that the arbitrator’s decision bargained for, 
not a judge’s, and I upheld that. 

And another issue in that particular case was they made a public 
policy argument that she had attacked an administrative judge and 
that she had emotional problems. That was the issue, but they had 
worked her for 8 years. So even though they urged me on a public 
policy basis to reverse the arbitrator’s decision, I said they worked 
her for 8 years, they are estopped from coming here now and argu- 
ing before me that she was a danger to them, because if she was 
they had worked her, so they had waived that. 

So those are two instances where I disagreed with the law that 
I followed the law. I have also — as I testified earlier, there have 
been a number of cases where I have protected — for instance, I 
haven’t had an abortion case, but I have protected sexual privacy 
rights in other cases and I went over those a few moments ago, one 
of them involving an apparent lesbian relationship. Another one in- 
volved a homosexual. 

Senator Specter. And those were holdings or conclusions in ac- 
cordance with established law which were counter to your own per- 
sonal views? 

Judge Pickering. I didn’t say that. I said that I — you had asked 
about the abortion issue. 

Senator Specter. I know you didn’t say that. I am asking you. 

Judge Pickering. No, no. My personal — the issue, Senator, is, as 
I see it, not my personal view on any of those issues, but it is 
whether or not I followed the law, and I did in those cases. 

Senator Specter. Judge Pickering, there is concern that al- 
though you say you will follow the law that at the margins where 
you have some area of discretion that your own personal predi- 
lections will come into play. 

What would your view be on that? What assurances could you 
give that on the cases at the margins that you will follow the intent 
behind the decisions? 

Judge Pickering. Senator, I think in a situation where there 
was not a clear situation that I would look at the controlling prece- 
dents and I would look at the — if you don’t have a clear place, then 
I think you go back to the statute and if the statute is very clear, 
of course, you follow that. If not, you look at the legislative history 
and you try to — I have — one of the criticisms that I had in the 
ERISA case about the Federal court interpretations is that Con- 
gress in that case made a very clear statement of what their intent 
was in passing that bill. And yet I felt the Federal courts ignored 
congressional intent in that. I think congressional intent is impor- 
tant. 

Senator Specter. Judge Pickering, you have cited your testimony 
against the leader of the Ku Klux Klan and your having attended 
meetings where the FBI was investigating civil rights violations. 
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Can you cite other instances in your career, either on the bench 
or off the bench, where you have been an activist in support of civil 
rights? 

Judge Pickering. Well, my children in the early 1970’s when the 
public schools were integrated — we were part of the integrating 
process. My son would bring home when he was playing football 
two friends, one African-Americans and one white, and my wife 
would feed them a steak. 

I had not contacted him for a letter of support and 2 days ago 
he called me and said — wanted to know if he could do anything. 
And he wrote a very moving letter in which he said, you all made 
me feel like a member of your family. So we integrated the schools, 
integrated the dinner table. 

When I was chairman of the Republican Party, I solicited and 
sought invitations to speak to the State NAACP. I hired the first 
African-American field man, who is here on my behalf, and he like- 
wise — I did not ask for his letter of support. He came through Jack- 
son and he saw that I was being opposed and he called me and 
said, I want to help. And he, unsolicited, sent a letter to Senator 
Leahy and he is here today. He reminded me of things that went 
on during those days that I had forgotten in his letter. 

As president of Mississippi Baptists, for the first time in 1983 
when I was there we had an African-American pastor address our 
convention. That is the first time that had been done. In 1988 and 
1989, I chaired a bi-racial, bipartisan group trying to promote bet- 
ter race relations in my home county of Jones. 

In the 1990’s, my son-in-law was a faculty adviser for Sigma Chi 
fraternity. Chip and I both were Sigma Chi’s. There was an Afri- 
can-American who was trying to gain admittance to Sigma Chi. He 
was being black-balled. We discussed it. Chip flew down from 
Washington, addressed the chapter. We integrated the Sigma Chi 
chapter at Ole Miss. 

In 1999, I wrote a lengthy article that was published in the Clar- 
ion Ledger, “Racial Harmony Requires Commitment.” And within 
the last couple of years, at the University of Mississippi, the Insti- 
tute for Racial Reconciliation was created. I had written a private 
letter to the chancellor 

Senator Specter. Mr. Pickering, I am reluctant to interrupt you, 
but I would appreciate it if you would supplement your answer be- 
cause there are a couple of other questions I want to go over with 
you. 

Judge Pickering. That was the last one. 

Senator Specter. OK, we are on the same wavelength. 

In reading your opinions, Judge Pickering, I have noted a curious 
ambivalence. The citation has been made to the Fairley case on the 
obtrusive language, but the full context says, quote, “When courts 
perform their responsibility and determine that constitutional cri- 
teria are not satisfied, and that an apportionment plan is unconsti- 
tutional and order new elections, the courts are being obtrusive 
into matters that under our Constitution should be discharged by 
others — elected officials and legislative bodies.” 

Now, in the dependent clause you say courts are discharging 
their responsibility on unconstitutional apportionment plans and 
ordering new elections, and then you say that they are being obtru- 
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sive into matters that under our Constitution should be discharged 
by others. So, on one hand, you say they are doing their job under 
the Constitution, and then you say under the Constitution the mat- 
ter ought to be decided by others. 

Because the red light is about to go on, let me cite another in- 
stance where — I don’t think it is schizophrenia, but it is a little am- 
bivalence, at least. In Citizens Right to Vote v. Morgan, which was 
a bonding case whether voting rights were violated, you say, quote, 
“This case is simply another of those which demonstrates that 
many citizens have come to view the Federal courts as potential so- 
lutions for whatever problem comes along. I fear Federal courts 
have fostered such a notion over the years. Government by court 
decree is a poor substitute for government by the people. This case 
is nothing more than a political struggle between those who want 
an election on a proposed bond issue and those who do not want 
an election.” 

Now, it is curious to me that you want to be a Federal judge, 
Judge Pickering. Of course, you are a Federal judge, but that you 
want to be an appellate judge because here you are really saying 
the courts have no business in this, and here you are in the busi- 
ness of having no business in deciding all these cases. 

And in the earlier citation, it is hard to follow your reasoning on 
saying the courts perform their responsibility when something is 
unconstitutional, but the courts are obtrusive in the matters that 
under our Constitution should be discharged by others. 

What is going on here, Judge Pickering? 

Judge Pickering. Senator, perhaps I could have been clearer in 
that area, but that is — Federal courts — the jurisdiction is very 
plain. We are courts of limited jurisdiction. We are not to get into 
any case that we don’t have — that is not granted to us. And over 
and over, the Federal courts have held that we are courts of limited 
jurisdiction. 

Now, by obtrusive what I intended to convey — and perhaps I 
didn’t do it as well as I could — is that that is the legislature’s job. 
And when they fail to carry out theirs, then we must; yes, we must 
move in to protect constitutional — and from the standpoint that it 
is our responsibility, yes, but it is because we are having to get into 
something that should have been done by the legislature. That was 
my intent, Senator, in that area. 

And in the 

Senator Specter. There seems to be quite a strain in your opin- 
ions, and there are a lot of them on the record, as well as those 
that are unpublished, of ambivalence of upholding what you think 
is the constitutional law, but then sort of decrying the presence of 
the court to have to decide matters that you would really prefer 
should be decided by the legislature or somebody else. 

Judge Pickering. Senator, in the Citizens Right to Vote case, 
that was a group of wealthy land owners trying to avoid a bond 
issue so that — trying to avoid raising their taxes. And they were 
using the Voting Rights Act to do that and I thought that was an 
improper use of the Voting Rights Act. 

Senator Specter. Thank you very much, Judge Pickering. Thank 
you. 

Senator Feinstein. Thanks, Senator Specter. 
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Senator Durbin, you are next. 

Senator Durbin. Thank you very much, Madam Chair. 

Judge Pickering, thank you for returning. This hearing has be- 
come a painful recollection of America’s past and the civil rights 
movement. Because you are from Mississippi, in your early days as 
a professional, as an attorney, as a legislator, elected official, you 
lived through some historic moments. And I hope you understand 
the nature of our questions is to explore what happened during 
that period of time, but more importantly how you feel today. 

The appointment you are seeking is a lifetime appointment and 
it is a very valued appointment. I recall the experience that former 
President Clinton had in seeking to fill vacancies in this particular 
circuit court of appeals. 

As has been said before in the hearing, this particular circuit has 
the highest minority population of any in the country. President 
Clinton proposed four nominees to fill circuit vacancies during the 
period when the Republicans controlled the Judiciary Committee. 
One was confirmed, James Dennis, by a voice vote in September 
1995. Three others were not even given the courtesy of a hearing, 
the courtesy that has been given to you. 

The troubling thing is that all three were minorities. Alston 
Johnson, an African-American; Jorge Rangel, a Latino; and 
Enrique Moreno, another Latino, were not given the courtesy of a 
hearing before this Judiciary Committee when President Clinton 
sought to fill these vacancies. So I hope that you understand the 
historic context of this Committee as this hearing is underway. 

We have heard from Senator Hatch that there is an effort to 
change the ground rules. Well, I certainly hope we do change the 
ground rules. I certainly hope that every nominee of any President 
is given a respectful opportunity to present their credentials, and 
I hope you believe that that has been given to you. 

Let me address the Sovereignty Commission for a moment be- 
cause I have followed your testimony and there is one part of it 
that I just don’t understand. 

You have said today when asked why any contact was made with 
the Sovereignty Commission over the Gulf Coast Pulpwood Associa- 
tion in Laurel, Mississippi, and the Masonite Corporation strike 
that you were concerned about violence by the Ku Klux Klan in 
that union and in that strike. 

The thing that troubles me as an outsider who has tried to study 
a little bit on this is it would seem that the Sovereignty Commis- 
sion of the State of Mississippi would be the very last place that 
you would go if you are worried about violence and the Ku Klux 
Klan. By its very charter, by the fact of its creation with Brown v. 
Board of Education, the Sovereignty Commission was certainly not 
created to police the Ku Klux Klan or violence by those with racial 
beliefs. From what I have read, it was created to basically assert 
State sovereignty over Federal rights, particularly after Brown v. 
Board of Education. 

Why would you think that the Mississippi Sovereignty Commis- 
sion was the right agency to approach if you were fearful of Ku 
Klux Klan violence in your hometown? 

Judge Pickering. Well, they were making an effort, in my im- 
pression, to change from what they had been doing in the law en- 
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forcement. And the gentleman who was head of it — or not the gen- 
tleman who was head of it — the man that I was introduced to was 
introduced as a former FBI agent. 

Senator Durbin. So you believe that rather — you were a State 
Senator at the time, is that correct? 

Judge Pickering. Well, I think he would have — I felt at the time, 
Senator — and, again, we are looking at things through the perspec- 
tive of 2001 as to then, but at the time I thought if there was some 
indication of violence that was coming up, yes, that he would have 
information on that. 

Senator Durbin. So as a State Senator, it was your belief that 
rather than go to the Governor or the attorney general or law en- 
forcement if there was a fear of violence from the Ku Klux Klan, 
the appropriate place to turn was the Mississippi Sovereignty Com- 
mission? 

Judge Pickering. Well, the Governor was on the Sovereignty 
Commission at that time. 

Senator Durbin. So you believed this was the right place to go 
to enforce those laws? 

Judge Pickering. Senator, if I were making that decision today, 
I would not make the same decision that I made then. At the time, 
I thought that was the best place to — and, again, Senator, I have 
very little recollection of this. My impression is that it was a casual 
conversation; that, you know, I think he probably overstated some- 
what in trying to keep their agency alive that here there were 
three legislators that were vitally interested in what he was doing. 

My recollection of it, and it is very vague because I did not re- 
member it when I was here before, is that he said, we have got 
some information in that area. And there was a casual thing: well, 
if you find out anything, let me know, or something to that effect. 

Senator Durbin. Well, I know that you have probably read the 
letter which has given rise to these questions which mentions your 
name. 

Judge Pickering. Yes. 

Senator Durbin. And as I read this letter, I find the Sovereignty 
Commission calling people who were in labor organizing com- 
munist, referring to Mr. Evers and his family as being somehow in- 
volved in these outside agitators and infiltrator plots. It just 
doesn’t seem like the right place to turn. 

Let me ask you about your former law partner and a person 
whose name has come up twice today, Carroll Gartin. You said in 
your opening remarks, and I don’t want to misstate your remarks, 
that either you believed that Mr. Gartin was not a racist or Gov- 
ernor Winter would have believed that Mr. Gartin was not a racist. 
I will give you an opportunity to clarify that. Then you went on to 
say, in response to Senator Feingold’s question, that someone 
would have characterized Carroll Gartin, your former law partner, 
as a progressive leader. 

I have here some advertising from Mr. Gartin’s campaign in 1959 
for lieutenant Governor. It shows a picture of Mr. Gartin and it 
says at the top, “With this pen, I signed our State’s segregation 
laws and the right to work bill, and with this pen I will veto any 
effort to weaken our defenses around our Southern way of life.” 
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He goes on to say, “I am a total segregationist. I will close any 
public school in Mississippi before allowing Federal courts to mix 
black children with white children. I helped plan and pass the leg- 
islation which has maintained successful segregation to this date.” 

Then after he became your law partner, again when he was a 
candidate 

Judge Pickering. When was that? What year was it? 

Senator Durbin. This was 1959, 

Judge Pickering. 1959. 

Senator Durbin. And then in 1961, I believe, you affiliated with 
him in a legal relationship, partnership. Was 1961 the appropriate 
year? Is that right? 

Judge Pickering. Yes. 

Senator Durbin. Then in 1963 when he was a candidate, again 
we find comments by Mr. Gartin: “I am a firm believer in segrega- 
tion. As lieutenant Governor, I worked for the passage of every law 
and every program designed to preserve segregation in all phases 
of life. This I shall continue to do.” 

I don’t doubt the fact that life has changed in America and life 
has changed in Mississippi, but can you sit there today and tell us 
that these are the words of a man that you had characterized as 
either not a racist or as a progressive leader? 

Judge Pickering. Senator Durbin, the statement that I made 
about 

Senator Feinstein. Could you speak directly into the micro- 
phone, please? 

Judge Pickering. Yes. I am sorry, Senator. 

Senator Feinstein. You may have to pull it toward you and pull 
the mike down a little. 

Judge Pickering. I have gotten a little weary and I leaned back. 
I apologize. 

Senator Durbin. You are entitled. 

Judge Pickering. Senator, the statement that I made about 
being progressive was a quote that I gave from my conversation 
with Governor Winter this morning. 

Senator Durbin. Do you believe it? 

Judge Pickering. That he was — that I believe he was progres- 
sive? 

Senator Durbin. Yes. 

Judge Pickering. Governor Gartin was defeated by Ross 
Barnett, who was a segregationist Governor who was viewed as 
being the one — Carroll Gartin made statements that I do not agree 
with, do not subscribe to. There was no politician in the South dur- 
ing the 1950’s and the early 1960’s that held office — even William 
Winter, who is the most respected civil rights leader, he would 
have taken similar statements, I think, during that period of time. 
It is not right, no, but it recognizes the reality of where they were 
at that particular time. 

Senator Durbin. But on reflection today — I am trying to get your 
state of mind today. I know the world has changed, but as you look 
at what was said in those days, can you honestly say that Mr. 
Gartin was not a racist and was a progressive leader? Do you be- 
lieve that? 
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Judge Pickering. Well, the statements that he made certainly 
are statements that I would not agree with, that I would not sub- 
scribe to today, that were wrong. 

Senator Durbin. Were they racist statements? 

Judge Pickering. They were racist statements. Now, he — I think 
Carroll was trying to move the State forward as much as he could 
and be involved in politics, and I think that is what Governor Win- 
ter was saying in his statement when he said that Carroll Gartin 
was viewed as a — the segregationist candidate was always recog- 
nized as being Ross Barnett. He was sort of the same rhetoric as 
was Governor Wallace and the reason Carroll Gartin was defeated. 

So you are correct. Those were racist statements, without any 
doubt, but his philosophy and what he was trying to — would have 
been not to have been as radical as Ross Barnett. 

Senator Durbin. Let me ask you to fast-forward to a more recent 
date because this is history; it goes back many, many years. And 
the year was 1994 and it involved a cross burning case which I am 
sure you expected to be questioned on. This was a case which was 
described to us as a very sad and tragic situation, as I read it. 

In 1994, in a rural town in Mississippi, two men and a juvenile 
decided to burn a cross in the front yard of an interracial family, 
the Polkeys. In the early morning hours, the three defendants con- 
structed an 8-foot cross, dowsed it with gasoline, placed it on the 
property of the Polkeys and set it on fire. 

The defendants, who had been drinking, repeatedly referred to 
the family — and I apologize to the Committee, but I am going to 
use the words that were used in the transcript here; I apologize for 
the use of these words, but this is what it says — referred to the 
family as niggers and nigger-lovers. 

Prior to this incident, this family had been a frequent target for 
harassment. On one occasion, someone spray-painted “KKK” in the 
road directly in front of the house. A short while later, they came 
home to discover a bullet hole in their front door. Two months be- 
fore the cross burning, the juvenile had fired a bullet through the 
window of the Polkeys’ house next to the bedroom where their 2- 
year-old daughter was sleeping. 

The juvenile told the other two men what he had done. Two of 
these individuals decided to plead guilty and to accept a reduced 
plea to testify against the third individual. The third individual re- 
fused to accept a plea bargain and went to trial. You were the 
judge at that trial. 

The thing that I find troubling here is a memorandum given to 
us by the Department of Justice after the guilty verdict was en- 
tered, the lengths that you went to to try to protect this defendant, 
referring in the sentencing hearing to the fact that this was just 
a drunken prank. 

I read this and wonder did you regularly contact the U.S. Attor- 
ney’s office and the Department of Justice in Washington asking 
for them to give special consideration when it came to using the 
exact wording of the law, the sentencing of the law, or was this 
cross burning case an exceptional situation? 

Judge Pickering. Senator, let me tell you fully what I told Mr. 
Swan when he came before me for sentencing. I advised Mr. Swan 
this is conduct that will not be tolerated. Your views on interracial 
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marriage or those of anybody else involved is completely immate- 
rial. 

I described the cross burning as a despicable act. I observed that 
the act was drunk young men doing a dastardly deed that they 
should not have had in their heart. I further stated cross burning 
is a heinous crime. So I don’t have any feeling that what you did 
should be swept under the rug or what you did — that you are an 
innocent person. 

I told Mr. Swan, you are going to the penitentiary because of 
what you did, and it is an area that we have got to stamp out, that 
we have got to live races among each other and the type of conduct 
that you exhibited cannot and will not be tolerated. So I don’t want 
you to think that you are going to the penitentiary for something 
somebody else did. I would suggest that during the time you are 
in prison that you do some reading on race relations and maintain- 
ing good relations and how that can be done. 

Senator Durbin. Judge, my time has run out. I am going to ask 
one last question. Is it not true that you went to extraordinary 
lengths in this cross burning case with the prosecuting attorney 
and the Department of Justice to try to have a reduced sentence 
for this defendant? 

Judge Pickering. The issue with me was disproportionate sen- 
tence. The most culpable racist of the group the Government had 
brought — and before I knew the facts, they had him enter a plea 
to a misdemeanor and then when they came on this case, the 
young man — the Government’s recommendation was 7 V 2 years. 

The Government had agreed to home confinement for the first 
defendant, who was the most culpable and who was the only — was 
the most racist of them. The issue with me was disproportionate 
sentencing. The statements that I have just read to you were my 
views of — were my views of what he had done. 

Now, the sentence I gave him was 9 months more than the Gov- 
ernment offered him if he had taken a plea bargain. 

Senator Durbin. Which he didn’t take. 

Judge Pickering. Which he didn’t take, and the guidelines pro- 
vide — would have provided for that 9 months’ difference. If he had 
pled guilty, he would have gotten 9 months less. He got 9 months 
more because he didn’t plead guilty. 

Senator Durbin. Thank you, Madam Chairman. 

Senator Feinstein. Thank you, Senator Durbin. 

Senator Kyi? 

Senator Kyl. Thank you, Madam Chairman. Since I had to be in 
the Intelligence Committee and couldn’t be here for most of the 
questioning, I think it would be unfair if I tried to go through a 
bunch of questions because undoubtedly a lot of it has been cov- 
ered. 

So I just have one or two, but I do want to comment a little bit 
on the tone of what I perceive. I was here in the very beginning 
and then picking up recently, and I just wonder what the public 
must think watching a hearing like this: a candidate who 12 years 
ago passed the Committee and the floor unanimously when he be- 
came a Federal district judge, who served with distinction, and now 
is being cross-examined here as if he is almost a criminal. Very 
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tough questioning on that side of the dais, very negative ques- 
tioning against this nominee. 

Those of us on this side seem to be his defenders, and I suspect 
the public says, boy, there is politics as usual again. And I don’t 
think that puts this Committee in a good light at all, especially as 
the Senator from Illinois began his comments saying you have to 
understand the context, Judge Pickering. Several of President Clin- 
ton’s nominees didn’t get a hearing, or didn’t get a hearing quickly. 

I don’t recall the exact words, but the implication was that if 
some of those nominees didn’t get a hearing or a quick hearing, 
then maybe that had some relevance to the qualifications of Judge 
Pickering, which I don’t see as being relevant. 

I think there is something to this notion of partisanship in a 
hearing like this, and it bothers me greatly because we have a lot 
of vacancies on the circuit courts and we have some very good 
nominees. The American Bar Association, which certainly shares a 
good reputation on the left side of the dais here, has rated this can- 
didate “well qualified” and “qualified,” the majority “well qualified,” 
based upon his temperament, his background, his decisions, the 
very low rate of reversals and the like. Yet, we are dragging up 
things about what a candidate for Governor said back in 1959. The 
answer that the nominee gave here was, well, those statements are 
racial. 

I think as a Committee we have to be very, very careful because 
history will judge us. And I understand it is the right of outside 
groups to be as tough as they want to on anybody. They smear us 
regularly during campaigns. That is their right, and we all defend 
that right, but I don’t think we have to go along with that. 

So, Madam Chairman, the only questions, other than the Senator 
from Illinois, that I heard were your questions in the first round. 
They were all legitimate, reasonable questions. I found nothing to 
object to any of them. And they were all answered, and I thought 
the answers were legitimate, reasonable answers. 

I just hope that rather than bringing political views to the hear- 
ing and sticking with them regardless of what the witness has said, 
unless this is all just a show and we are simply going to act out 
our pre-conceived notions here, we will fairly listen to the answers 
that the nominee is giving to these questions and the tone in which 
he is giving them and the spirit in which he is giving them, and 
we will evaluate those answers in the context of all of this. 

I think if one does that, at the end of the day, whatever political 
prejudices we all have — and we have to all acknowledge we have 
them — the nominee can be confirmed. I have just found that all of 
us in politics have an infinite capacity for rationalization and we 
can defend just about any position. Most of us are lawyers. 

Fortunately, Madam Chairman, you are not burdened with that 
fact, and therefore maybe this doesn’t apply to you. But we can all 
argue either side of a case. Give us a little bit of fact and we can 
make a big deal out of it, and I just think maybe that is what is 
happening here. 

The question that I have to the nominee is one that I ask most 
nominees during these kinds of hearings, and it seems like a per- 
functory and general question and all nominees answer the ques- 
tion pretty much the same way. 
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Judge Pickering, you are under oath. You have been questioned 
in a pretty tough fashion here, so you need to really give this ques- 
tion a lot of thought, I think, before you answer it and I think the 
answer should carry some weight with the Committee. 

You have described in answers to questions how you would rule 
on cases. Obviously, we all have some differences of opinion on this 
Committee, and you have differences of opinion with us as to per- 
sonal political views. 

Describe for the Committee how you will approach ruling on 
cases as a member of the circuit court, especially as it relates to 
your personal views. 

Judge Pickering. Well, I think my personal views are irrelevant. 
You look at the Constitution or the statute and you follow the lan- 
guage. If it is an area where you have Supreme Court cases inter- 
preting that statute or that section of the Constitution, to the best 
of your ability you follow those Supreme Court decisions. If you 
happen to be in the Fifth Circuit, as I am, you follow the prece- 
dents of the Fifth Circuit, unless they are reversed en banc. That 
is how I would approach it. 

Senator Kyl. Are you familiar with the standards of the Amer- 
ican Bar Association and the basis upon which they rate people 
under consideration for positions on the court? 

Judge Pickering. Well, I know that they call an awful lot of law- 
yers who have appeared before you and they get — and the question 
has been asked if I had asked any of these attorneys to write let- 
ters. Well, I don’t know who the American Bar Association talks to. 
They talk to whomever they want to and I never know it unless 
a lawyer tells me. 

And so it was based on they analyze my opinions and see how 
I have written. They contact the people that have contact with the 
court and it is based on that, is my understanding of how they — 
and they do a personal interview, and I must say that is one of the 
things in this case that was pleasant. 

After the American Bar Association representative had inter- 
viewed the lawyers and then asked me to meet with him, I drove 
to New Orleans and met with him and that was one of the most 
pleasant things that has occurred in the — because at that time he 
shared with me some of the background that he had picked up, 
some of the comments that he had picked up, and it was a pleasant 
experience. 

Senator Kyl. Now, you said you had rendered about how many 
decisions? 

Judge Pickering. Approximately — you know, as to how many 
opinions that I have out there, I should point out that I have never 
said there were an exact number because I don’t know. I gave an 
estimate that it was somewhere between 4,000 and 4,500 cases 
that I have handled, and that I estimated I had written opinions 
in about 25 percent of those, which would be approximately 1,000. 
And there was close to 100, a little less, of those that were written, 
so there should have been about 1,000 unpublished. 

Senator Kyl. I must say I practiced law for 20 years, much of 
it in Federal court, and very rare was the decision of a court that 
was actually written — a district court I am now talking about — that 
was written in the form of an opinion. I can think of three or four 
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and not many more than that, and we had some pretty substantial 
cases. 

So I think folks should realize that the fact that a district court 
judge is not writing a lot of opinions is simply to comply with the 
guidelines that are given to Federal district judges not to burden 
the West Publishing Company and others with a lot of written 
opinions. 

Madam Chairman, thank you. 

Senator Feinstein. Thank you very much, Senator Kyi. 

Senator Cantwell, you are next. 

Senator Cantwell. Thank you, Madam Chairman. 

Judge Pickering, I want to go over an issue that has been 
brought up by several of my colleagues, but first I want to assure 
you that I am not a member of a leftist organization. I certainly 
respect the work of Senator Hatch, but I believe that the people in 
my State who are writing to me on your nomination are not mem- 
bers of a leftist organization. 

They are concerned about the fundamental right of privacy and 
its constitutional protection. They are concerned about how busi- 
nesses handle their medical and financial information. They are 
concerned about how government obtains and handles personal in- 
formation about them, and they are concerned about government 
intrusion into personal decisions. 

I think you have gotten the sense of concern about the fact that 
the Fifth Circuit encompasses three States that all continue to 
have laws prohibiting abortion on the books, even though those 
laws are unconstitutional and unenforceable. You can hear the con- 
cern today about the constitutional rights in which there was 
precedent which were decided one way and then overturned. Sev- 
eral of those cases dealt with constitutional rights. 

So I heard your answer on the question about looking at control- 
ling precedents and what statutes would say, but how do we have 
confidence in what you are saying today that you are going to fol- 
low precedent? And I want to bring up one issue because this is 
where America is getting confused on this issue. 

I am new to this Committee. I think I am probably only the sec- 
ond or third woman ever in the history of the Senate to serve on 
this Committee, so I wasn’t here when Judge Thomas was nomi- 
nated to be on the Supreme Court. But when pushed on this ques- 
tion he said, and I quote, in answer to Senator Metzenbaum, “Sen- 
ator, as I noted yesterday, and I think we all feel strongly about 
this in the country, our privacy — I do; I believe the Constitution 
protects the right to privacy.” That was his response, and yet short- 
ly thereafter he dissented in the Planned Parenthood v. Casey deci- 
sion. 

So we are confused about nominees who come before us who, in 
the past, had personal views that say one thing, come and tell us 
they will follow precedent, and yet there are instances in their 
background where they haven’t followed that precedent as it re- 
lates to constitutional rights. So I wanted to ask you about this and 
about where you see that constitutional right to privacy in the Con- 
stitution. 

Judge Pickering. The Supreme Court — you know, I was think- 
ing when you were asking the question about the Supreme Court. 
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Being on an appellate court, the Fifth Circuit Court of Appeals, of 
course, is different than being on the Supreme Court because the 
Supreme Court establishes the precedent that we have to follow. I 
will follow the Supreme Court precedent, so that is one difference 
in the situation of Justice Thomas and myself. 

And I was just thinking that going through this process at my 
age, this is the last time I will be before this Committee. So I will 
follow what the Supreme Court has said, and I think that is the 
difference. The Supreme Court has spoken on the issue. I will fol- 
low that decision. 

Senator Cantwell. In October when the Committee met — and I 
was unable to attend that hearing — you were asked whether you 
recognized the constitutional right to privacy and you responded 
that the Supreme Court has recognized that right to privacy and 
that you would follow that precedent. But you did not say that you 
personally recognize in the Constitution that right to privacy, so I 
am asking you do you recognize that. 

Judge Pickering. I think the Supreme Court recognizes — I think 
the Constitution recognizes rights to privacy and I think the Su- 
preme Court has delineated what those rights are. 

Senator Cantwell. So you believe that the Constitution permits 
the Federal courts to recognize those rights that are not specifically 
enumerated in the Constitution, like the right to privacy, like the 
right to travel? You believe that? 

Judge Pickering. In some instances, certainly. 

Senator Cantwell. What about this right? 

Judge Pickering. You are talking about on abortion? 

Senator Cantwell. Yes. 

Judge Pickering. I will — you know, my personal view — again, 
Senator, in the October hearing I stated I thought that was imma- 
terial and irrelevant; that I thought that I would follow the deci- 
sion, and I will. I will follow the Supreme Court precedent. 

Senator Cantwell. But I am asking you about do you recog- 
nize — I think this is where the division or diversion has been in the 
past. Somebody said “I will uphold this,” but I want to know fun- 
damentally — and I am going to ask this of other people who come 
before us for nomination, where do they see in the Constitution 
that right to privacy and its protection. 

So do you see that the right to abortion is protected in the Con- 
stitution under the rights of privacy that are there? 

Judge Pickering. Senator, you know, as to my personal views, 
again 

Senator Cantwell. I am asking you whether you see that as a 
judge, as a lawyer. 

Judge Pickering. I think so, because the Supreme Court has 
said it is there. 

Senator Cantwell. OK. I am not sure I am getting an answer, 
but you are answering my question. You are giving me what your 
opinion is on that. 

This is a followup to this. The Fifth Circuit in reviewing cases 
of legislative acts seeking to restrict abortion basically has a higher 
standard. It uses a standard of review that requires the challenger 
to prove that there is absolutely no set of circumstances under 
which the regulation could be constitutional. 
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In contrast, five other circuits in reviewing the same type of re- 
striction followed the standard of the Supreme Court’s more recent 
ruling in Casey v. Planned Parenthood that a restriction is only 
constitutional if it does not impose an undue burden. So it essen- 
tially reverses the burden of proof. 

Do you believe in the standard of review more recent in Casey, 
that that is a more appropriate standard and that is what the Fifth 
Circuit should be using? 

Judge Pickering. Senator, the Fifth Circuit precedents in the 
abortion area is not an area where I have done research, but I 
would say that, you know, I think the Supreme Court decision is 
the decision that trumps other decisions. I am bound by the Su- 
preme Court precedent, I am bound by Fifth Circuit precedent 
until it is reversed, and I would follow the Supreme Court prece- 
dent and I would follow the Fifth Circuit precedent. 

Senator Cantwell. You might want to look at that a little more 
clearly about how the Fifth Circuit would use that because that is, 
in fact, what the other circuits are using, is the Supreme Court 
standard. 

I would like to turn to another issue that I think has gotten 
many constituents in the Northwest concerned about their rights 
and how this administration or potential nominees to a court could 
overrule their rights, and this deals specifically with the issue of 
assisted suicide. 

In Oregon, voters passed an initiative permitting physicians to 
prescribe lethal quantities of drugs to aid in assisted suicide in 
very limited circumstances. Last fall, the Attorney General an- 
nounced that he would prosecute physicians abiding by the voter- 
passed initiative and remove their licenses. 

Now, based on my review of your record, you appear to be very 
deferential to legislative acts and States’ rights. Would you give 
deference to the popular approved State law in this case? 

Judge Pickering. Senator, that is an issue that may come before 
me and it is my understanding it is inappropriate for me to say 
how I would rule in a given case. I will give you the general prin- 
ciples that I would follow, and that is I would follow the Supreme 
Court precedent and I would follow the precedents of the Fifth Cir- 
cuit. 

I don’t feel comfortable going further in that issue. I don’t — what- 
ever those precedents are, I would follow them. As far as doing re- 
search on assisted suicide, I have not done that. 

Senator Cantwell. I think I still have time for another question. 

Your record on employment discrimination issues has been dis- 
cussed today, and in my State the district court recently upheld 
that Title VII requires than an employer provide prescription cov- 
erage to employees as an obligation, including contraceptive cov- 
erage to women. The court held that Bartel’s prescription drug plan 
discriminated against the female employees of that company by 
providing less complete coverage. 

Do you agree that Title VII’s guarantee of equal treatment in the 
workplace logically requires that if an employer provides prescrip- 
tion drug benefits to an employee that it must provide contracep- 
tive coverage? 
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Judge Pickering. That is an issue that I have not researched, 
and I don’t think that the Fifth Circuit has ruled on that issue. I 
don’t think there is controlling case law, but if there is controlling 
case law from the Supreme Court or the Fifth Circuit, I would fol- 
low that. 

Senator Cantwell. Thank you, Madam Chair. I see that my 
time is about expired, so I think I will wait on the others until the 
second round. 

Senator Feinstein. Thanks, Senator Cantwell. 

Senator Edwards, you are next. 

Senator Edwards. Thank you, Madam Chair. 

Good afternoon, Judge. 

Judge Pickering. Senator. 

Senator Edwards. Judge, I want to ask you some questions 
about an issue that came up briefly earlier, this issue of something 
that happened in 1994, something that is not in the distant past, 
this case involving the cross burning that you were the trial judge 
for. 

As I understand it, there were three defendants in that case, two 
of whom pled guilty, one of whom went to trial before you. Is that 
correct? 

Judge Pickering. Yes. 

Senator Edwards. The two who pled guilty admitted their guilt 
and took responsibility for their actions. Is that correct? 

Judge Pickering. Yes. 

Senator Edwards. And it is customary in criminal cases in both 
Federal and State court to provide, either through plea agreement 
or otherwise, some leniency to those who plead guilty, participate 
in a plea agreement, take responsibility for their actions, as op- 
posed to somehow who denies their guilt and goes to trial. Is that 
fair? 

Judge Pickering. Well, the guidelines provide, Senator, that 
there is a two- to three-level deduction in the guideline range for 
one who pleads guilty. And in this instance, it would have made 
the difference in roughly 9 months that he would receive for that. 
Now, the 

Senator Edwards. I don’t want to get too hung up on that. I just 
wanted to ask you that general question 

Judge Pickering. Yes. 

Senator Edwards [continuing]. Because I have three areas I 
need to ask you about, and they cause me concern and I want to 
give you a chance to respond to them. They cause me concern on 
two different levels. One is what it was that caused you to take the 
action you took with respect to that case; and, two, what authority 
you had as a judge to take the actions you took. 

It appears to me from reviewing all these documents that you did 
three things that are, at least in my own experience and through 
decades of being a lawyer, outside the ordinary. 

One is that you told the lawyers, the Government lawyer, after 
the conviction — and I might add my understanding is that even 
after conviction, this defendant who had participated in burning a 
cross on a couple’s lawn with a young child still denied that he had 
done anything wrong or that he was guilty. 
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You told the Government lawyers that you would, on your own 
motion, order a new trial. And when the Government lawyer asked 
you, and I am quoting now, what would be the basis for such a mo- 
tion, your answer was “any basis you choose.” 

First of all, Judge, looking at the rules, and having worked with 
them for years myself, I believe the rules provide that a judge has 
no power to order a new trial on his own motion. 

First of all, did you say that you would order a new trial, even 
though no motion for a new trial had been made? 

Judge Pickering. I did not. 

Senator Edwards. So you deny that? 

Judge Pickering. Yes. I have reviewed the transcript. 

Senator Edwards. Yes, sir. Do you deny having said that? 

Judge Pickering. I did not say that. 

Senator Edwards. OK. The second area I want to ask you 
about — so if the lawyers who were involved in that case have said 
that that is a statement you made to them, that would be a lie? 

Judge Pickering. Senator, on the record, I mentioned 

Senator Edwards. Excuse me, Judge. This was not on the record. 
According to the documents that we were provided, this took place 
in a private meeting that you had with the lawyers where you told 
the lawyers you would order a new trial on your own motion. And 
when they asked you — I am quoting now — what would be the basis 
for such a motion for a new trial, you said “any basis you choose.” 

Do you deny having said that? 

Judge Pickering. Senator, I have no recollection of having said 
that and I do not believe that I said that. Now, I have not seen 
the document that you are referring to. I have not had the oppor- 
tunity — the Justice Department did not show me the file that they 
had. 

Senator Edwards. Did you have private meetings with the law- 
yers off the record about this case? 

Judge Pickering. The response that I gave to Senator Leahy on 
this indicated that after the first 

Senator Edwards. I am not asking about Senator Leahy. Did you 
have private meetings with the lawyers in this case? 

Judge Pickering. With the defense counsel and the private coun- 
sel. I had a meeting with them, yes, sir. 

Senator Edwards. So the private meetings did take place? 

Judge Pickering. A private meeting took place. 

Senator Edwards. OK, and you deny having had any discussion 
in that private meeting about ordering a new trial on your own mo- 
tion, a new trial order that at least from my reading of the law you 
would have no power to grant on your own. Do you deny having 
done that? 

Judge Pickering. There was discussion on the record of a new 
trial on the basis of the instruction, but now I don’t have any recol- 
lection of any indication that I would do that on my own motion. 

Senator Edwards. The second area I want to ask you about is 
you made a telephone call to a high-ranking Justice Department of- 
ficial, according to the information that we have. And you are fa- 
miliar, are you not, Judge, with the Code of Judicial Ethics that 
applies to you? You are familiar with that, are you not? 

Judge Pickering. Yes, uh-huh, I am. 
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Senator Edwards. And you are familiar with Canon 3.A.4 of that 
Code which says that “except as authorized by law, a judge should 
neither initiate nor consider ex parte communications on the merits 
of a pending or impending proceeding.” 

Did you make a phone call to a high-ranking Justice Department 
official on your own initiative? 

Judge Pickering. We had had 

Senator Edwards. Not “we,” you. Did you make such a phone 
call? 

Judge Pickering. I called — I have indicated that I called Mr. 
Hunger and discussed the fact that I was frustrated that I could 
not get a response back from the Justice Department and I thought 
there was a tremendous amount of disparity in this sentence. 

Senator Edwards. Yes, sir. Were the Government prosecutors on 
the phone when you made that call? 

Judge Pickering. No, they were not. 

Senator Edwards. So that would be what we lawyers and judges 
would call an ex parte communication, would it not? 

Judge Pickering. Well, whether the Government attorneys had 
been on the phone or not, it would have been a question of whether 
or not the defense counsel would have been on the phone. 

Senator Edwards. Well, was the defense counsel on the phone? 

Judge Pickering. No. We had discussed that with them and this 
was a followup conversation as to what we had discussed with de- 
fense counsel present. 

Senator Edwards. Were any of the lawyers in the case on the 
phone when you called Mr. Hunger? 

Judge Pickering. No, they were not. 

Senator Edwards. So that was an ex parte communication, was 
it not? 

Judge Pickering. I was. 

Senator Edwards. In violation of the Code of Judicial Conduct? 

Judge Pickering. Well, I did not consider it to be a violation of 
the Code of Conduct. 

Senator Edwards. Well, can you explain that to me? The Code 
says you should neither initiate nor consider ex parte communica- 
tions of a pending or impending proceeding. The case was still 
pending at that time, was it not? 

Judge Pickering. It was pending, and Mr. Hunger indicated this 
was not something 

Senator Edwards. And you made an ex parte communication, 
did you not? 

Judge Pickering. I talked with Mr. Hunger. 

Senator Edwards. Didn’t you just tell me that was an ex parte 
communication? 

Judge Pickering. Well, it was ex parte from the standpoint I 
was talking, but he did not have responsibility to make a decision 
in this case. 

Senator Edwards. In a third area, on the same case, did you also 
direct the Justice Department lawyers, the line prosecutors, to take 
your complaints personally to the Attorney General of the United 
States? 

Judge Pickering. In the order, yes, sir. 
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Senator Edwards. Can you tell me, Judge, in how many other 
cases, and if you can tell me the names of the cases where you 
have, after a conviction and prior to sentencing or subsequent to 
sentencing, told the lawyers in a private meeting that you would 
order a new trial on your own motion, contacted on your own initia- 
tive, contrary to the Code of Judicial Conduct, a high-ranking Jus- 
tice Department official about a case pending before you, and, 
third, directed line prosecutors to take your complaints personally 
to the Attorney General of the United States? 

Can I just ask you, have you ever done that in any other case, 
to your memory? 

Judge Pickering. May I explain my answer then? 

Senator Edwards. Of course. 

Judge Pickering. I have never had — no, I have never had a case 
where the disparate treatment was so great as it was in this case, 
from the most culpable parties. The Government came in and 
agreed to a plea to a misdemeanor that resulted in a sentence, and 
the Government agreed to home confinement for those. And then 
they were recommending 71/2 years for the defendant who hap- 
pened to be a little bit older, but who was — the most racist one of 
the group was the 17-year-old, and I felt that this was tremen- 
dously disparate treatment. I did not feel it was inappropriate to 
say I want to know that this is the policy of the Government, and 
asked them to do that. 

Senator Edwards. Do you believe, Judge, that if you disagree 
with the law as it applies in a particular case, as apparently you 
disagreed with the mandatory minimum sentence in this case com- 
pared with the other sentences that had been handed down — do 
you believe that if you have such disagreement that that entitles 
you, No. 1, to do things that the law does not authorize you to do, 
or, No. 2, to engage in ex parte communications with people in- 
volved in the Department of Justice? 

Judge Pickering. Well, Mr. Hunger was not involved in the deci- 
sionmaking process, and then 

Senator Edwards. Why did you call him? 

Judge Pickering. I called him 

Senator Edwards. Why did you call him about the case if he 
wasn’t even involved? 

Judge Pickering. I called him to discuss my frustration with the 
Department of Justice and to see his reaction. 

Senator Edwards. Did you ask him to do anything? 

Judge Pickering. No. 

Senator Edwards. Wait a minute. I want to get this — you call 
him about the case. You were concerned about what had happened 
in the case. He is in the Department of Justice. I know Mr. Hun- 
ger. He is someone I like and respect very much, by the way. 

But you didn’t talk to him about doing anything. You didn’t ask 
him to do anything. You had no conversation with him about doing 
anything about the case. Is that your testimony? 

Judge Pickering. I called and expressed my frustration about 
the disparate treatment and I called and expressed my frustration 
about the fact that I had instructed the attorneys to get an answer, 
a response, from the Department of Justice in Washington. They 
had not done that. 
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Senator Edwards. What did you want them to do about it? 

Judge Pickering. Well, at that time I wanted — I guess more 
than anything else, I wanted to vent with someone the frustration 
that I was experiencing in not being able to get a response. And 
he was a friend 

Senator Edwards. So you didn’t ask him — excuse me. I am sorry. 
You didn’t ask him or expect him to do anything about it? 

Judge Pickering. No, sir. 

Senator Edwards. Thank you, Madam Chair. 

Senator Feinstein. Thank you, Senator. 

Chairman Leahy. Madam Chairman, might I just note one 
thing? The material that Senator Edwards has quite appropriately 
quoted from was material we requested from the Department of 
Justice a week ago. Just barely before this hearing began — I think 
I was on my way over here — I was told it just arrived, a heavily 
redacted copy of it. 

The Department of Justice told us that it was a heavily redacted 
thing, but we were restricted to how we could put in the record, 
and so on and so forth. 

We have asked them, Judge, in fairness to you, that a copy also 
be given to you. I must admit that I am not quite sure why so 
much stuff is redacted about your conversation or anything else in 
here, but I just want you to know I made that request. And I re- 
peat that request to the Department of Justice and the administra- 
tion and White House people who are here to make the same pa- 
pers available to you. Actually, I would ask them to give you the 
whole copy, not any part redacted, and give us the part they have 
held back, too. But I just want you to know that just as I notified 
them of what areas I would question you about, I want them to 
give this to you, too. 

Judge Pickering. Yes, sir. 

Senator Feinstein. Thanks, Mr. Chairman. 

Judge Pickering, are you OK to go on or do you want to take a 
break? 

Chairman Leahy. You are allowed to. 

Judge Pickering. Yes, I think I would like to take a break. 

Senator Feinstein. You would like to take a break? 

Judge Pickering. I would like to take a break, yes. I think it is, 
what, 10 minutes after five. We have been going 

Senator Feinstein. All right. Is 5 minutes OK? 

Judge Pickering. Take 10? 

Senator Feinstein. Ten minutes. We will see you in 10 minutes. 

[The Committee stood in recess from 5:11 to 5:32 p.m.] 

Senator Feinstein. The hearing will come to order. 

Judge Pickering, I know this is tough because the afternoon is 
always a long one. Having said that, we apparently are going to 
have two stacked votes at 5:40. Left in this round, Senator Schu- 
mer, I believe, is the last person for this round of questions. 

There are Senators who do have additional rounds for the next 
round. So if it is agreeable with you, I would like to go now kind 
of non-stop until we conclude, and members when the votes comes 
up just one by one will go down and vote. 

Is that acceptable with everybody? 

Senator Hatch. Yes. 
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Senator Feinstein. Good. Then, Senator Schumer, you are up. 

Senator Schumer. Well, thank you, and I want to thank you, 
Madam Chairman. 

I want to thank you, Judge Pickering, and welcome you back 
here. This is your second hearing. As you know, the first one was 
held under very difficult circumstances in the small room over in 
the Capitol and there were four other judicial nominees on the 
panel. We hadn’t had a full opportunity to review your record. You 
were nice enough to go through the whole work with us and get 
all of the other opinions which we have now had a chance to look 
at, and I want to thank you for being here. 

My questions are in two areas. The first is just on general judi- 
cial philosophy and where it plays. As you know, last summer I 
chaired some hearings examining the judicial confirmation process 
and looked at the role that judicial ideology plays and whether 
nominees bear a burden of proving themselves worthy of any life- 
time seat on the Federal bench. 

After chairing those hearings, it seemed to me that we should 
have the process be more open and honest. We should talk about 
a nominee’s judicial philosophy. We should let that play a role in 
how we vote for judges. We have always done that, but we have 
done it beneath the table and it leads to a process that is some- 
times less than honest. 

I think it is very important right now more than ever for the ap- 
pellate court. The Supreme Court is taking fewer and fewer cases 
every year, so that circuit court judges really do have the last word 
for every American who wants to have his or her day in court. 

For somebody like myself who believes in moderation on the 
bench, we are in an era of unprecedented conservative judicial ac- 
tivism. The Supreme Court is leading the charge and the Fifth Cir- 
cuit is not far behind. The courts are cutting back, in my judgment, 
on Congress’ power to protect important areas such as the environ- 
ment, such as workers’ rights, women’s rights. 

It is a simple proposition, but I think many in the courts have 
lost sight of it recently, and that is Congress makes the laws. 
Judges are nominated and confirmed to interpret and apply those 
laws. That is the balance the Framers struck. It worked; it has 
been working well since Marbury v. Madison. 

But now, like no time in our past, I think we are seeing a finger 
on the scale, slowly but surely altering the balance of power be- 
tween the Congress and the courts. I think Justice Breyer summed 
it up well, at least for me, in his eloquent dissent in the Violent 
Against Women Act cases. He said, “Since judges can’t change the 
world, it means that within the bounds of the rational Congress, 
not the courts, must remain primarily responsible for striking the 
appropriate State-Federal balance.” 

We are charged, it seems to me, for better or for worse, with 
making policy. Your rule, the judge’s role, is different. It appears 
to me, however, that with increasing frequency the courts have 
tried to become policymaking bodies, supplanting court-made judg- 
ments for ours. That is not good for our Government and our coun- 
try. 

I would say that view is particularly prevalent on the Fifth Cir- 
cuit. It has become one of the most conservative courts in the coun- 
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try. It is in danger of swimming outside the judicial mainstream. 
As my colleague, Senator Durbin, pointed out, a number of nomi- 
nees that would have balanced the court were held up in the last 
Congress. 

So I want to put that in the context of your record. It is no secret 
you have some strong views. This is America. God bless you for 
those views, but they are quite different, I would say, not only from 
mine and the majority of my constituents, but quite outside the 
American mainstream. 

Most Americans believe in the right to choose. You have en- 
dorsed amendments to overturn Roe. As Senator Kennedy’s ques- 
tions brought out, you look at voting rights differently than I do. 
What, I guess, troubles me is in your cases, at least the ones that 
I have read, you have injected your own opinions into the case law, 
worrying me about what you might do on the bench. 

I will give you one example. There was a racial discrimination 
case, Foxwood v. Merchants Company, 1996, and in it you com- 
plained about the “side effects” — these are your words — “from anti- 
discrimination laws,” unquote, that cause people protected by such 
laws to, quote, “spontaneously react that discrimination caused any 
adverse reaction against them.” That is not the law. That is your 
opinion, and it is a comment, I think, that doesn’t indicate just a 
following of the law. 

You have said to the panel repeatedly that you would follow the 
law, but, you know, we have had that before. We have had judges 
who come before us and say, look, I am just going to follow the law. 
Senator Cantwell brought this out, I guess, when now-Justice 
Thomas was here. He said he would follow the law on Roe v. Wade 
and then, at least in the opinion of many legal scholars, his opin- 
ions went outside. 

What more can you say to us, to those of us concerned with judi- 
cial philosophy who believe that is one of the main ways we vote 
for judges on two counts? One, how can you convince us, other than 
just saying you will follow the law, that you will, particularly given 
the penchant for invoking your own opinions, your own views, in 
the cases? 

And, second, some of my colleagues had argued, my good friend 
from Alabama, that the Ninth Circuit was too far to the left and 
needed some judges on the right side to balance it. I believe he 
said. I may not be right, but I have heard the argument. 

Senator Sessions. The record demonstrated an extraordinary re- 
versal rate, unlike anything that the Fifth Circuit has. The Fifth 
Circuit is not outside the mainstream. 

Senator Schumer. I will reclaim my time. 

Senator Feinstein. We will stay, gentlemen 

Senator Schumer. I invoked his name and he had every — my 
good friend, Jeff, had every right to respond. We are good friends, 
actually. 

Second, what about the idea that we should be looking for a more 
moderate nominee on the Fifth Circuit, at least if you believe that 
the opinions of the Fifth Circuit are quite far over and that mod- 
eration is called for and balance is called for? 

Can you answer both of those questions, please? 
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Judge Pickering. Well, the first question, Senator Schumer, you 
were asking about the case — I believe it was the Flowers case. In 
that case — and when I indicated that I felt like this type of reaction 
really was inimical to not having discrimination in the workplace, 
these two defendants, or the two plaintiffs in that case had chased 
down a — they were rather large individuals. I heard the testimony 
in the case. 

There was a rather diminutive African-American that they had 
threatened to kill because he had come in and he was a Federal 
agent and he had come in and he had investigated their store for 
food stamp fraud. And then the company that was giving them 
credit stopped their credit because of this charge on this situation, 
which to me this was a frivolous lawsuit. 

And my comments had more to do with the fact that this was 
a frivolous lawsuit and that people are abusing it, and I think that 
does create problems for everybody who has a legitimate claim and 
I think it is disruptive to — I think it makes it harder on those who 
have legitimate claims who make it, and I think it also disrupts 
race relations whenever people claim discrimination when there is 
no discrimination. That is what my remarks were intended to re- 
flect. 

Senator Schumer. I understand, but that didn’t have relevance 
as to following law in the case, did it? It was your own view as to 
people’s reaction to an existing law. 

Judge Pickering. I felt like it was a comment on — the comment 
was intended to discourage people from bringing frivolous lawsuits. 

Senator Schumer. OK, but let me ask you to answer the two 
general questions that I have asked. 

Judge Pickering. All right. 

Senator Schumer. What more than just words can you do, and 
maybe there is nothing, to assure us that you would follow existing 
law rather than in a judicially active way try to change it? 

Judge Pickering. Senator, I don’t know but two ways to estab- 
lish that. One is, of course, your testimony under oath, and the 
other is your record for 10 years. As the Legal Times article in 
which they analyzed it, they concluded that I had followed the law, 
that the criticism that I had injected personal views did not keep 
me from following the law whenever that came down. 

I viewed these as I did the one in ERISA. It was a question of 
public interest, which is one of the bases for publishing, and that 
opinion was used in the debate for a patient’s bill of rights in the 
House of Representatives. So it is sort in the nature of a law jour- 
nal article or a dicta. Precedents come from dissents and they come 
from dicta in cases and they come from law journal articles. 

Senator Schumer. I may come back to the balance issue, but I 
don’t know how much time I have and I want to get this and I 
want to give you your chance here. 

The case that has been cited, the cross burning case that has 
been cited by some of my colleagues, I need not tell you is of great 
concern to many members of this panel. And it wouldn’t be fair for 
us not to give you a full chance to give your views and tell us some- 
thing, and let me just tell you where at least I come from on this. 

It seems to me that cross burning is not just a prank; it is a dag- 
ger aimed at the heart of what has been the poison in America, 
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which is our problems with race. The Founding Fathers knew that 
was our biggest problem and chose to push it under the table. 
Many of them, I think, later admitted that that was the greatest 
mistake they made in the Constitution. When de Toqueville came 
to America in 1830-something, he said that this country will be- 
come the greatest country in the world, except for the poison of 
race. 

I have to tell you, when someone burns a cross, you know that 
it is not just a prank, it is just even aimed at the person on whose 
lawn the cross is burned. It is aimed at all of America and it brings 
up the invidious history we have had in this regard. So a manda- 
tory sentence was established for that reason. This is different than 
any other kind of prank. 

I have to tell you the reasoning that you give for wanting a re- 
duced sentence, the disparity, doesn’t wash with me. I haven’t 
heard as many cases as you. 

Senator Feinstein. Your time is up. 

Senator Schumer. Thank you. 

I know case after case where someone pleads to the State’s evi- 
dence and gets a year or two in a murder case, and someone else 
gets life imprisonment. This happens regularly. So I guess many of 
us find it to be, I guess, curious — “troubling” would be a better 
word — that on this kind of case where there should from any cit- 
izen, let alone a judge, an unusual sensitivity, an almost extraor- 
dinary effort to get a lower sentence, you would go below the man- 
datory minimum when the disparity is not all that unusual. 

I could sum that up. I have talked to some of my colleagues. I 
think that is a general feeling here, and we would not be fair to 
you if we were to vote on your nomination without giving you the 
full chance. It won’t satisfy me for you just to say disparity, be- 
cause there should be greater sensitivity, No. 1. And, No. 2, in my 
less long, less extensive legal career than yours, I know of many 
more cases where there is a greater disparity than 27 months in 
terms of sentencing. 

Can you elaborate on what motivated you to go to go to the ef- 
forts you did on this particular case? Tell us why, in something as 
sensitive as cross burning, something inside you didn’t say, you 
know, this is not one to go to the mat on. 

Judge Pickering. Senator, the disparity — the sentence was 27 
months different. What concerned me is the Government came in 
and they pled the 17-year-old to a misdemeanor, and at the very 
start they told me we have no objection to home confinement. That 
was the position of the Government to begin with. 

I did not know the details at the time that I took the plea. I did 
tell the Government I have some concern about whether or not this 
is going to create problems with disparity of sentence. Then they 
came in and they pleaded the second defendant to a misdemeanor, 
and he had diminished capacity and they had no objection to his 
pleading in that manner. 

Both of these wound up, by agreement with the Government, 
with home confinement. There were some terms placed on these 
that they were limited in certain areas and they were ordered to 
do some things in the area of race relations and restitution. 



125 


Now, when the evidence came in, it turned out that the 17-year- 
old had shot into the house and the Government did not charge the 
17-year-old with shooting in the house. Likewise, the 17-year-old — 
there was testimony that he had always been a racist. The testi- 
mony in the record before me was that he was by far the most cul- 
pable, that he had previously shot into the house and the Govern- 
ment did not elect to prosecute him on that and agreed to home 
confinement. 

Then they came in, they offered to have Swan plead guilty. They 
told him he could not plead guilty to a misdemeanor, but they did 
allow him, or offer him pleading guilty to a felony that would have 
resulted in about a 15-month sentence. That is what the Govern- 
ment had agreed with him at the beginning, that if he pled guilty 
the guidelines would have calculated out about 15 minutes — 15 
months, is my understanding from what I have been able to re- 
view. 

And, again, I have only reviewed the documents that the Com- 
mittee has seen just very momentarily when I went outside just a 
few moments ago, and I have not really done anything more than 
cursorily reviewed that. 

Senator Schumer. But according to Justice, Swan was the leader 
of the case, the ring leader. 

Judge Pickering. I heard the evidence and my perception was 
that he was not. I had that clear perception, and I think that the 
testimony that was there will indicate that the one that was the 
instigator of it was the 17-year-old. Swan did go on it. 

Now, Swan — the reason he did not plead guilty — he never denied 
that he went and burned the cross, and he indicated that he was 
willing to go and apologize to Mr. Polkey the next day. But he went 
down there and Mr. Polkey was outraged and he decided that he 
better not, that he might be in danger. But he denied that he had 
the necessary intent. 

Now, in the eighth — there were four of the appellate court judges 
that reviewed this that said that Section 844 did not apply to cross 
burning. 844, they said Congress adopted was to apply to arson, 
the crime of arson, but not to cross burning. 

Now, one of the circuits had come out that it did apply to cross 
burning, and one of them had come out that it did not. So that was 
a decision the Fifth Circuit had not spoken on. My problem with 
this and the thing that I really felt was wrong is that the Govern- 
ment was coming in and that they were recommending 7 V 2 years 
for Swan and that they had recommended home confinement for 
the other two. I thought that was disparate. I thought it was really 
the worst case of disparate sentencing that I had ever seen. 

Now, I don’t want to think for 1 minute that I minimized the se- 
riousness of cross burning. That is why I took a stand, not just that 
reason, but the acts of the Klan in those areas of trying to intimi- 
date people because of race is something that is despicable, and 
that is why I took a stand against the Klan in the 1960’s. 

And when I was sentencing Mr. Swan, I told him this is conduct 
that will not be tolerated. This is a despicable act. You have got 
to pay a debt to society. It is a reprehensible crime, it is a das- 
tardly deed. Cross burning is a heinous crime and you are going 
to the penitentiary for what you have done. 
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So I view, as do you, Senator, that it is a heinous crime. I so stat- 
ed in the record. The only problem that I had in this situation was 
the disparity of sentence of having the most guilty defendant — the 
Government came in and pled him to a misdemeanor, where he 
had home confinement, and now they wanted to sentence this one 
to 7 '/2 years. 

There was a split in the circuit, and if I had followed the Lee 
case, the sentence would have been in this area. When the time 
came to sentence him, I sentenced him to the mid-range of the 
guideline line that the Government agreed to in the memorandum 
of understanding. The guideline was 24 to 30 months. I sentenced 
him to 27 months. That was 9 months more than he would have 
gotten had he pled guilty before trial. 

Senator Schumer. Thank you. 

Senator Feinstein. Thank you, Senator Schumer. 

We are going to go into our second round now. One last question 
on the Swan case, if I might. Was it true that Mr. Swan drove the 
truck and provided the wood for the cross? 

Judge Pickering. It was his truck. Whether or not he — he was 
intoxicated that night. I don’t recall without reviewing the tran- 
script more than I have, Senator Feinstein, Madam Chairman. 

Senator Feinstein. Did he provide the wood for the cross? 

Judge Pickering. They went to his barn and got the wood, yes. 

Senator Feinstein. OK, all right. 

Judge Pickering. But I did not consider that nearly as much of 
an indication as the young boy who had come by there and shot 
into the house, and that there was testimony that he had always 
had — harbored racial animus. 

Senator Feinstein. I understand. 

I would like to use my time in a little different way because, in 
a sense, for many of us this particular seat is as important as a 
Supreme Court seat. And I want to explain to you why, and in 
order to do it I would really like to read something that was sent 
to me on the Fifth Circuit. 

“The Fifth Circuit once served as a trailblazer in protecting indi- 
vidual rights. During the 1960’s and 1970’s, the Fifth Circuit en- 
forced and protected various individual rights, such as, one, requir- 
ing desegregation in almost every aspect of the fully segregated 
South; two, enforcing voting rights; three, prohibiting employment 
discrimination based upon race; and, four, finding that psychiatric 
patients who were involuntarily committed to State institutions 
had a Federal constitutional right to adequate treatment. Four of 
the circuit’s judges exemplified this commitment to protecting indi- 
vidual rights. Known as ’The Four’ by opponents, they were ac- 
cused of destroying the Old South by dismantling the systemic seg- 
regation of African-Americans that existed in every aspect of soci- 
ety.” 

To a great extent, I think the testimony today has brought out 
what a different world it was, indeed. 

“However, the current Fifth Circuit dismally fails to live up to 
the legacy of its predecessors. The court is more likely to eliminate 
to limit rights than to preserve or enforce them.” 

That is where your appointment becomes so critical. We all know 
you are a conservative. That is not really the problem. The problem 



127 


really is that — and I am going to talk to you about the Equal 
Rights Amendment, I am going to talk to you a little bit more 
about reproductive choice, because this becomes a pivotal position 
for people who have fought for decades for certain rights. And if 
you have a conservative — I am not saying you are — unabashedly 
out of the mainstream, all those rights get set back. 

Could you respond to the statement, please? 

Judge Pickering. Well, you know, I was looking back in prepara- 
tion. I do not think that my activities and all of the things that I 
have done in my life are outside of the mainstream. I think they 
indicate someone who has been concerned about these rights, and 
that I have taken action to protect these rights. 

Going back, I don’t want to just keep repeating, but we have 
talked about the cross burning. We have talked about the bi-racial 
Committees. We have talked about the fact that we have been in- 
volved in integration personally in every aspect from religion, to 
home, to fraternity, to schools. And I am committed to protecting 
the rights in accordance with the Constitution. I will have to follow 
the controlling precedent, but I feel like that is an area that I have 
made a commitment to and I think my life history reflects that. 

Senator Feinstein. All right. Now, I supported the Equal Rights 
Amendment. I did research at the time because I was very much 
involved in paroling and sentencing earlier, and women did not 
have equal rights under the law in many criminal actions. It is a 
fact, Judge. 

Now, let me relate that fact to your statement in 1976 at the 
Russian — at the Republican National Convention, and I quote 

[Laughter.] 

Senator Feinstein. We shouldn’t laugh. That wasn’t funny. 

[Laughter.] 

Senator Feinstein. “Proponents of the ERA,” the Equal Rights 
Amendment, “won its passage only for psychological reasons. I 
don’t think the Equal Rights Amendment is needed to secure legal 
rights.” 

Judge Pickering. Well, we came out, the subcommittee I was 
involved in, and we recommended the passage of statutes, of laws, 
to guarantee equal rights to women. I supported that then strongly 
and I still think personally that they are entitled to equal rights. 

That is the same position that the legislative bodies and the 
American people have taken to this point. The Equal Rights 
Amendment was never confirmed, but you do have the laws against 
discrimination that have been applied, and then the Supreme 
Court has more recently held that they do have equal rights under 
the Constitution even without an amendment. 

But at the time, I felt like the amendment itself would perhaps 
take away some of the special — some of the rights that women did 
have at that area in regards to domestic matters and spouse and 
in regard to the military. There were a number of areas that I 
thought that they could lose some preferences that they had. 

But I supported at that time, and now support, equal rights. I 
have 9 grandchildren and 3 daughters, and I certainly would 
never 

Senator Feinstein. How many are women? How many are girls? 

Judge Pickering. I have 9 granddaughters. 
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Senator Feinstein. Oh, granddaughters. 

Judge Pickering. I have 9 granddaughters 

Senator Feinstein. That might be a help. 

Judge Pickering [continuing]. And 3 daughters, and I would 
never take away any of their rights. I have 18 grandchildren, and 
next month I will have a tenth granddaughter. 

Senator Feinstein. I guess what I am trying to say to you is that 
at the time that you made that statement, women, for certain 
crimes in certain States, were serving much longer sentences than 
men. I documented it. 

Judge Pickering. That is not right. 

Senator Feinstein. It is not right. 

Judge Pickering. That is one of the — the probation officers, 
whenever they heard that there had been some question about my 
sentencing, they came to me on their own and they were discussing 
the fact that I had been very compassionate in trying to find ways 
not to send African-American defendants and other defendants who 
were first-time offenders who did not have violent records — and 
they were talking about the fact — they said, Judge, really you are 
a pain because you make us prepare charts for every multi-defend- 
ant case so that you can stay equal. So if there was dispropor- 
tionate sentencing to women at that time, I think that was terribly 
wrong. 

Senator Feinstein. All right. Now, another statement you made 
at that same convention. Let me give it to you and ask you to re- 
spond, quote, “We oppose abortion and support a constitutional 
amendment to limit abortion. The Supreme Court of the United 
States allows abortion on demand. It gives the husband no say-so. 
The taking of life is wrong and we should oppose abortion,” end 
quote. 

Judge Pickering. Madam Chairman, as I have indicated before, 
I know the difference between a political decision and position and 
a personal decision and a judicial decision. I will follow the law. 

Senator Feinstein. What do you mean, “I will follow the law?” 

Judge Pickering. I will follow the Supreme Court precedent. The 
Supreme Court has spoken on the issue of abortion and I will fol- 
low it. 

Senator Feinstein. You are saying you would uphold Roe v. 
Wade ? 

Judge Pickering. I would have no choice but to uphold that be- 
cause the Supreme Court has decided it and that would be my re- 
sponsibility. 

Senator Feinstein. I am looking for one question here. Let me 
quickly followup with this. Debate continues in circuit courts and 
at the Supreme Court regarding the protection afforded a woman’s 
constitutional right to choose following Casey. Senator Cantwell re- 
ferred to that. 

For example, in the 2000 Supreme Court decision Stenberg v. 
Carhardt, the Justices’ opinions revealed a disagreement about the 
meaning of the Casey decision. Justices Souter and O’Connor con- 
curred in the Court’s opinion that the ban on so-called partial birth 
abortion was unconstitutional because it lacked an exception for 
women’s health. However, Justice Kennedy dissented, arguing that 
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Casey had scaled back the previous decisions holding that the 
woman’s health must be paramount. 

Which opinion in the Stenberg case, Souter and O’Connor, or 
Kennedy, reflects your view about the role that a woman’s health 
must play in considering an abortion regulation? 

Judge Pickering. Senator, again, I think that might be an issue 
that I would be called upon to rule upon, and I think it would be 
inappropriate for me to give a response to that. 

Senator Feinstein. Senator Hatch? 

Senator Hatch. Well, thank you, Madam Chairman. 

Judge Pickering, earlier you were asked about the Swan case. 
We were all surprised to learn that you had not seen the docu- 
ments that Senator Edwards asked you about, and I understand 
that the Department of Justice has just provided you with copies 
of those documents. Is that right? 

Judge Pickering. Yes, they did. I went over them. I scanned 
them. I didn’t really have 

Senator Hatch. In other words, since that 

Judge Pickering. That is correct. Since then, I have viewed 
them very briefly. 

Senator Hatch. Well, now that you have had a chance to briefly 
look over those documents, let me just ask you a couple of ques- 
tions. 

First, I would like to ask about your conversation with Assistant 
Attorney General Frank Hunger, reflected in one memorandum. 
What is your recollection of that conversation? 

Judge Pickering. My recollection is simply that Frank was a 
friend, that I 

Senator Hatch. He is from Mississippi, isn’t he? 

Judge Pickering. From Mississippi. We had been 

Senator Hatch. So you knew him? You knew him before? 

Judge Pickering. I know him, and I stated a few moments ago, 
Senator, that that was an ex parte contact, and it was. I do not 
consider it to be an ex parte contact 

Senator Hatch. Within the framework of the 

Judge Pickering. The framework of the Judicial Code of Ethics. 

Senator Hatch. Well, he was not one of the attorneys assigned 
to the case, was he? 

Judge Pickering. That is correct. This was not his area of re- 
sponsibility. 

Senator Hatch. And your conversation with him did not benefit 
the Government, did it? 

Judge Pickering. It didn’t benefit either side. 

Senator Hatch. Well 

Judge Pickering. It did not benefit the Government, no. 

Senator Hatch. What is all the hullabaloo about, then? The fact 
of the matter is I believe that judges talk to U.S. Attorneys all the 
time. They belong to the Justice Department. I believe they talk to 
people at Justice when they see injustices or inappropriate prosecu- 
tion, and so forth. 

But the fact is that nobody benefited from that conversation. 

Judge Pickering. That is correct, no one. 

Senator Hatch. And certainly the Government didn’t benefit 
from it. Is that right? 
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Judge Pickering. That is correct. The Government did not 

Senator Hatch. Do you have anything else you would care to say 
about that? 

Judge Pickering. Well, simply that it was, from the technical 
definition of ex parte contact — I called him and it was just the two 
of us that were talking, but again I do not consider that that was 
a violation of the rule. 

Senator Hatch. What was your outrage that you were talking 
about, that you talked to him about? 

Judge Pickering. The outrage was that the Government came in 
and, in my opinion, they pled the one that was most guilty and 
agreed to home confinement, and then they were recommending 
TVz years for this other young man. I think the crime, cross burn- 
ing, is reprehensible and I think we have got to — and I stated on 
the record I have got no intention of not sending you to the peni- 
tentiary, and I sent him to a longer 

Senator Hatch. Your concern was disproportionate sentencing? 

Judge Pickering. Yes, absolutely. 

Senator Hatch. That this fellow wasn’t as guilty as the other 
two, and yet he got slammed? 

Judge Pickering. That is right. 

Senator Hatch. And he got slammed because he wouldn’t plead 
guilty in advance? 

Judge Pickering. Well, the Government said that that is what 
they were interested in, was being able to administratively use this 
to get pleas. They had previously agreed to plead him guilty to a 
felony that would result in a sentence of about 15 months. 

Senator Hatch. I don’t know whether you saw this Bob Herbert 
article in the New York Times today. It is called “A Judge’s Past.” 

Judge Pickering. Yes, Senator. I was trying to prepare for this 
and I didn’t really want to read things of that nature. At the time, 
I did glance at it, but I didn’t read 

Senator Hatch. Well, I have to admit I think you have answers 
to everything he has raised in there. I think it is basically a very 
unfair, one-sided article. Normally, I think hopefully he does a bet- 
ter job, but let me go through a few of the things. 

Critics have alleged that in a 1959 law review article, you advo- 
cated expanding the law to provide for criminal penalties for inter- 
racial marriages, and that you advised the Mississippi Legislature 
how to amend their laws to continue penalizing interracial mar- 
riages. 

Now, Judge Pickering, I would like to ask you some questions 
about the miscegenation note that you authored while you were a 
law student at the University of Mississippi. You wrote that article 
at issue in 1959, more than 40 years ago, right? 

Judge Pickering. That is correct. 

Senator Hatch. Now, some have alleged in this article that you 
condemned Mississippi’s miscegenation law. In the article, did you 
condone or advocate a ban on interracial marriage? 

Judge Pickering. No. My perception was that this was an aca- 
demic exercise of analyzing the law. I stated what was wrong with 
it. I did not consider that I advocated it at all. But regardless of 
that article, I do not feel — and I have stated this at the third hear- 
ing — I agree that who one marries is a personal matter and States 
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should not regulate it. That is a personal feeling. I believe it is un- 
constitutional and I will follow it. 

Senator Hatch. In 1967, the Supreme Court decided the case of 
Loving v. Virginia. You are familiar with that case 

Judge Pickering. Yes, I am. 

Senator Hatch [continuing]. Which held that State law bans on 
interracial marriage are unconstitutional. 

Judge Pickering. That is correct. 

Senator Hatch. Now, if you are confirmed, will you strictly ad- 
here to that precedent? 

Judge Pickering. Absolutely. 

Senator Hatch. I knew that was your answer, but I thought we 
had better clarify that. 

On the Voting Rights Act, Judge, your critics are the usual sus- 
pects in this town. 

And by the way, I didn’t criticize any of my colleagues. It was 
criticizing the leftist groups who are here in Washington, who come 
into these matters almost every time they don’t like somebody and 
I think distort records. 

Now, your critics would have people believe that you are single- 
handedly bringing down the Voting Rights Act. I have looked at the 
cases that have been raised to suggest that you are against voting 
rights. I think there are three, to be fair — Fairley v. Forrest Coun- 
ty, Bryant v. Lawrence County, and Citizens Rights to Vote v. Mor- 
gan. 

Your critics seem to have a penchant for misquoting you or 
quoting you out of context, but the thing that is most striking 
about questioning you on these cases is that none of them were ap- 
pealed. Am I right on that? 

Judge Pickering. None of them were appealed. 

Senator Hatch. The usual suspects always seem to leave that in- 
formation out of their statements. In fact, the plaintiff in Fairley 
and the NAACP chapter leader involved in that case have both 
written Chairman Leahy in support of your nomination. Is that 
right? 

Judge Pickering. Yes, sir, they have. 

Senator Hatch. They say, Judge, that you should always leave 
the customer satisfied. You seem to be leaving the losing party sat- 
isfied. 

Judge Pickering. In the Lawrence Comity case, I would point 
out, Senator, that that was a case in which I ordered redistricting 
to create a majority justice court district. 

Senator Hatch. Well, I was most interested in Bryant because 
I think in that case you displayed a genuine concern for racial rec- 
onciliation and a real desire to further the goals of the Voting 
Rights Act. You wrote that, quote, “Constitutional guarantees of 
equality should bring us together, not divide us,” unquote. 

That is right, isn’t it? 

Judge Pickering. After I heard the evidence, I also appointed a 
bi-racial Committee from the parties that were there, and they got 
together and tried to resolve the matters so that I didn’t have to 
make a decision on the situation, so that they could work it out. 

Senator Hatch. Mr. Chairman, I would like to submit the rather 
exceptional letter of the plaintiff in the Fairly case, Mr. Donnie Lee 
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Fairley, supporting Judge Pickering’s nomination — I would like to 
put that in the record. 

The Chairman 

[Presiding.] Without objection, that will be made part of the 
record. 

Senator Hatch. Thank you, Mr. Chairman. 

Senator Hatch. Now, Judge Pickering, some have alleged that 
you are hostile to civil rights. However, I am aware that you have 
taken actions over the past four decades that express your commit- 
ment to civil rights. There is an old saying that actions speak loud- 
er than words, and I would like to ask you about some specific in- 
stances that illustrate your support for civil rights. 

You were chairman of the Mississippi Republican Party from 
1976 to 1978. In response to Senator Specter, you had mentioned 
that you were responsible for hiring the first African-American po- 
litical worker ever in the Mississippi Republican Party. 

Judge Pickering. Yes, sir. 

Senator Hatch. In fact, the Committee has received a letter from 
this gentleman, whose name is James King, who appeared here 
today and I think is sitting right over here. In his letter, Mr. King 
explained that when you hired him, you were adamant that his 
work not be confined to the African-American population of the 
State. 

Mr. King stated, quote, “Chairman Pickering could have en- 
hanced his personal standing with the group by allowing us to be- 
lieve that he agreed with our approach to targeting an African- 
American to the African-American community only. But instead he 
made the point of reminding us that the party’s message was to be 
the same to both communities, and if the message was the same, 
it could be delivered by the same individual. I can unequivocally 
state from my personal knowledge and 25 years of knowing Judge 
Charles Pickering that he is not a racist, and I believe him to be 
eminently qualified for a seat on the Fifth Circuit.” 

Could you tell us a little bit about your decision to hire Mr. 
King? 

Judge Pickering. Well, I have always thought that the races 
should be brought together, not divided and not polarized, and 
there are so many things that do polarize us. I was attempting to 
build bridges and to give dialog to where African-Americans and 
whites could discuss their common problems and come to common 
consensus, and that was — I felt like it was the right thing for the 
Republican Party to do and 

Senator Hatch. It was. 

I understand that in 2000 you joined with an African-American 
businessman to convene a group in Laurel to develop a program for 
at-risk kids, particularly African-Americans. 

Judge Pickering. We did. I had supported the Boys and Girls 
Club during its existence, although I was not an officer in the 
group. They ran into some problems that caused the Boys and Girls 
Club to be terminated, and I had always regretted that. And Mr. 
Walker and I were having dinner together one night and we sort 
of made a commitment to one another that we would try to get 
some group together. 
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We thought we were going to be bringing back a Boys and Girls 
Club, but we wound out where we worked trying to find something 
that we dubbed Kids at Risk rather than a Boys and Girls Club. 

Senator Hatch. Well, I notice that my time is up, but I want to 
commend you. You have from the American Bar Association a “well 
qualified” rating, which is the highest rating they give, by a major- 
ity of the Committee, and a “qualified” rating by the rest of them. 
And they do investigate rather thoroughly nominees before this 
Committee, and we expect them to. 

All I can say is that having looked at your record and knowing 
what you have stood for all these years, I just hope our colleagues 
will all recognize that and vote for you. I just want to commend you 
for being the good judge that you really are, and I think that you 
could do a great job on Fifth Circuit Court of Appeals and I believe 
you will do a great job and I believe you will be confirmed. 

Thank you, Mr. Chairman. 

Judge Pickering. Thank you, Senator. 

Chairman Leahy. I will just note for the record, Judge Pickering, 
I am glad that the Justice Department would give you those docu- 
ments during our break. I had asked them to. 

Senator Hatch. Yes, I think that is right. 

Chairman Leahy. They only gave them to us. I wasn’t sure 
whether Senator Hatch was aware of that. It was at my request, 
but we had only received them severely redacted just minutes be- 
fore this. I assumed they had given them to you before. It is only 
fair that you should have them, and I am not quite sure why the 
Justice Department seems unwilling, even with the heavily re- 
dacted ones, to make them part of the permanent record. 

But I will ask them again if they could be made part of the per- 
manent record. And if indeed they will agree to allow the heavily 
redacted material to be available, I assume there would be no ob- 
jection then to making them part of the record. 

Senator Hatch. Mr. Chairman, I want to compliment you for 
that. Frankly, I appreciate the things you are trying to do. 

If I could just make one comment, that is why I went over this 
because, yes, it was an ex parte conversation, but you didn’t con- 
sider it an ex parte conversation that violated the judicial canon, 
and certainly the Government did not benefit from it. 

Judge Pickering. Yes, that is correct. 

Senator Hatch. Neither party benefited from it. You were just 
expressing your frustration, and I have to say that I am aware of 
a lot of judges who have done that. I think some people may try 
and blow that out of proportion, but I don’t think they should. 

Chairman Leahy. I don’t know if there will be others who will 
be questioning, but let me just wrap up a few things of mine. 

In Washington v. Hargett, you rejected the plaintiffs request for 
DNA testing that he said would prove his actual innocence. But in 
that, you stated that an attempt to prove actual innocence was, 
quote, “the only reason why this court or any other Federal court 
should be considering a petition for habeas corpus.” 

I mention that because you have stated in answer to my ques- 
tions, Senator Hatch’s questions, and several others that, of course, 
you would have to follow stare decisis, in your case the Fifth Cir- 
cuit or the Supreme Court. I say that because your statement is 
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contrary to the Supreme Court law and statutory law, which says 
that a prisoner petitioning for a writ of habeas corpus is contesting 
the legality of his detention, not his guilt or innocence. The Su- 
preme Court said that 2 years before you decided that particular 
case. Based on the Herrera case, Federal habeas courts sit to en- 
sure that individuals are not imprisoned in violation of the Con- 
stitution, not to correct errors of fact. 

In Drennon v. Hargett, you presided over a case in which a ha- 
beas corpus petitioner claimed that he had been denied access to 
the courts and received ineffective assistance of counsel. He had 
pled guilty to a charge of capital murder at the age of 15 and re- 
ceived a life sentence. But he claimed in his petition that his attor- 
ney had threatened him with the gas chamber if he did not plead 
guilty, and his lawyer did not make important motions, such as a 
motion to suppress under Miranda, and so on. He also claimed that 
he did not know how to obtain relief in the courts for several years 
because his representatives had misled him. 

You denied his claim. You wrote 3 pages of a 9-page opinion ar- 
guing that habeas corpus should not be allowed unless a petitioner 
can prove actual innocence. You cited the Ninth and Tenth Amend- 
ments, the Preamble to the Constitution, and the Declaration of 
Independence in support of your views. 

In Barnes v. Mississippi Department of Corrections, you presided 
over a habeas corpus case in which a prisoner claimed that his con- 
fession was involuntary because he had been held in custody for 
more than 3 days before being given an initial hearing by a mag- 
istrate. You denied that petition, and the Fifth Circuit again over- 
ruled you. 

You stated in that case that granting such a habeas petition is 
far more cruel than denying to a known murderer a procedural 
right, regardless of how important that right is. You cited the Bible 
and Cook’s treatise to make the point that habeas corpus should 
be limited to petitioners who can prove actual innocence. 

I cite that because it seems to go in each of those cases contrary 
to the Supreme Court, and that is why you were overruled. Have 
I missed the point there? 

Let me ask you this: What do you feel is the standard for grant- 
ing habeas? 

Judge Pickering. Well, of course, the Congress has passed a law 
and they have established the standard by which we are to con- 
sider habeas. The decisions that you are quoting, I think, were all 
decided before Congress passed the law. 

And as I indicated, I think, Senator Leahy, that the statements 
that you mention — that I think that I said 10, 15 years or 14 or 
15 years after a trial is over, that it really creates all kind of prob- 
lems on the system to have to go back and re-try cases, when the 
prosecutors might have changed, the law enforcement officers have 
changed, witnesses are dead. It just makes it almost impossible. 

And I think what I indicated that I felt it would be a better ques- 
tion, if it is that far out, that you should only be considering ques- 
tions of guilt or innocence. Now, I did not say that I was going to 
apply that, and I think that I attempted to apply in those cases the 
law as I understood it from the courts. And, of course, since that 
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time Congress has came down and said the statute of limitations 
is 1 year. 

Chairman Leahy. But in Hargett, you were talking about the 
only reason why this court or any other Federal court should be 
considering a petition for habeas corpus was for actual innocence. 
But that is not the Supreme Court 

Judge Pickering. The Supreme Court decided it differently and 
I was acknowledging that it was sort of like 

Chairman Leahy. Prior to that, prior to that. 

Judge Pickering. Yes, sir. Sort of like in ERISA, I was saying 
that I think this is an area where they should be limited to ques- 
tions of innocence this far down the road. But I attempted to apply, 
as best I understood the law, the controlling law, not what I felt 
about the situation. 

Chairman Leahy. I appreciate that. I spent nearly 9 years as a 
prosecutor and the last thing in the world I wanted to do is have 
to re-try a case 10 years later 

Judge Pickering. That was what I was talking about. 

The Chairman [continuing]. Because it was very, very difficult to 
do. 

Judge Pickering. Yes. 

Chairman Leahy. The witnesses are gone and everything else. 
But the thing I would hate even more than to have to try a case 
10 years later is to think I had somebody locked up who was inno- 
cent. 

Judge Pickering. Well, absolutely, and I said that. In fact, I 
would today — I don’t care whether it passed the 1-year statute of 
limitation, if you had an innocent person. And I suspect that the 
courts when they get around to interpreting that 1-year statute of 
limitations, if you come with an actual innocence claim, that they 
will find some way to keep from being barred by the 1-year statute 
of limitations. 

Chairman Leahy. But there are other reasons for having habeas 
than just to prove actual innocence, are there not? 

Judge Pickering. Oh, sure, yes, sir. But what I was talking 
about was the length of time, 14 and 15 years later. 

Chairman Leahy. That was a DNA case, and DNA testing has 
exonerated nearly 100 people. Eleven people were on death row. 
They had been sentenced and they were way beyond the normal 
appellate time. They were sentenced to die, and then DNA evidence 
came out that had not been available and proved they had the 
wrong person. 

In Illinois, with something like half the people they had on death 
row, they found they had the wrong person. In one case, they had 
the right person locked up somewhere else, but they were about to 
execute the wrong person. I just mention that because it is an area 
that I was concerned about. 

Judge Pickering. Senator, on DNA, I feel very strongly that if 
you create a situation where there is an indication that DNA could 
likely prove somebody innocent that they should be given that op- 
portunity. 

In the case that you are talking about, there was no — my recol- 
lection of that case is that I found there was no indication that — 
he was claiming an expert witness proved that he was likely not 
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guilty, but that was not my interpretation of that expert witness’ 
testimony. In fact, the expert witness seemed to me to implicate 
him more than he did to indicate that he was innocent. 

But I agree with you. DNA is a marvelous — and I had rather the 
guilty go free than having an innocent person convicted. I totally 
agree with that. 

Chairman Leahy. Thank you. Judge Pickering, you have been 
here a long time. As I said, the questions I have asked you have 
been on the cases that I notified the Justice Department I would 
be asking about. 

I do not feel, as some Senators on this Committee, that it is 
somehow inappropriate to ask a nominee questions, especially one 
who is already holding a lifetime position on the Federal bench, as 
you are, because of the nature of where you are going. I hope you 
don’t think it has been inappropriate to ask you questions. I am 
sure the Chair will leave the record open so that you can take a 
look at your answers, should you wish to add to them or change 
them. We do want to be fair. 

I will not use all my time, Madam Chair, but I also want to men- 
tion I have been on this Committee now — I hate to even say this — 
for over a quarter of a century. Nobody has held a hearing with 
more fairness to both sides than you have, and I appreciate that. 

Senator Feinstein [presiding.] Thank you very much. Thank 
you, Mr. Chairman. 

Senator Kyi, you are next up. 

STATEMENT OF HON. JON KYL, A U.S. SENATOR FROM THE 
STATE OF ARIZONA 

Senator Kyl. Madam Chairman, I had no other questions. I 
would like, though, to comment on what Senator Leahy just said 
because he and I had a conversation about it earlier. In some com- 
ments I made earlier, I lamented the tone of questions. As the 
chairman of the Committee knows, I certainly don’t think there is 
anything wrong with asking questions, and I think I made that 
clear in my comments. But I did have concern with the tone of 
some of the questions — neither of the two majority members who 
are here right now. But I hope that my comments aren’t misunder- 
stood in that regard. 

Thank you. 

Senator Feinstein. Thank you, Senator. 

Senator Sessions? 

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator Sessions. Thank you, Madam Chairman. There were a 
number of things I think we just should mention. I know you are 
deeply concerned about the right to abortion, and deeply committed 
to the Roe v. Wade decision. 

A lot of people didn’t agree at that time. The now-Minority Lead- 
er of the House of Representatives, Dick Gephardt, in 1976 stat- 
ed — when were you making these comments about a constitutional 
amendment? 

Judge Pickering. 1976, I believe. 



137 


Senator Sessions. 1976. Well, in 1976 he said, “In the case of an 
issue so basic to our society as the right to life, a constitutional 
amendment is necessary to clarify our belief in due process and the 
sanctity of life.” His press release stated at that time that he would 
sponsor and work for a constitutional amendment to prohibit abor- 
tion. A1 Gore wrote, “I strongly oppose Federal funding of abor- 
tions. It is my deep personal conviction that it is wrong.” Others 
have said the same thing over the years. 

Certainly, favoring a constitutional amendment is not a sugges- 
tion that you don’t follow the rule of law. That is the rule of law. 
If you disagree with a Supreme Court decision, if somebody thinks 
it is in error or should be corrected, you do it by a constitutional 
amendment, not by violating a Supreme Court ruling. Isn’t that 
correct? 

Judge Pickering. Senator Sessions, I believe very strongly in the 
adage that we are a Government of laws, not of men, and I greatly 
respect the rule of law. If we don’t do that, then there is no way, 
in my opinion, that we can render effective justice. We have got to 
follow the rule of law. 

Senator Sessions. In the comments, you were asked why you 
bothered to ask the Sovereignty Commission about the union vio- 
lence there that had occurred in your neighborhood in a casual 
meeting, a chance meeting, it appeared. 

I would just offer this for the record. Charles Harrison, the first 
African-American hired in the Laurel, Mississippi Police Depart- 
ment in the 1960’s, wrote in support of your nomination and said 
this, quote, “Klansmen had committed violent acts, including mur- 
der, at the Masonite pulpwood plant. County Attorney Charles 
Pickering helped investigate the Klan and signed an affidavit to in- 
dict Dubie Lee, a Klansman, for a murder at that Masonite plant. 
Charles Pickering worked with the FBI to investigate and pros- 
ecute violent KKK members, and even testified against the Impe- 
rial Wizard of the KKK, Sam Bowers. He put his, his wife’s, and 
his children’s lives at risk by doing this. If any person would have 
mentioned union activity to me that affected Jones County, I would 
have asked about it, too, as would anyone who knew the violent 
history of unions at the Masonite plant. That would have had noth- 
ing to do with segregation. It would have had to do with protecting 
people, black and white, from violence. In the end, the Sovereignty 
Commission” — and I am quoting this letter from this African-Amer- 
ican — “In the end, the Sovereignty Commission allegations only 
prove that Charles Pickering fought against the Klan and for the 
people of Jones County.” 

I think that pretty well says it all, and I know you would appre- 
ciate that being made a part of the record, which I will do. 

As a former United States Attorney, I think judges sometimes 
think they have a right to complain about prosecutors. They work 
for the Government. You hold United States Attorneys and Assist- 
ant United States Attorneys, most judges do, to a higher standard, 
don’t you, Judge Pickering? 

Judge Pickering. I do. 

Senator Sessions. In my 12 years as United States Attorney, I 
have had a number of occasions when Federal judges say I think 
this assistant did the wrong thing; I think you were incorrect in 
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this, or I don’t know why you sought to bring that case. Maybe, 
technically, that is not the best way to do things, but it gets some 
feedback from the courtroom and I think in the long run it is help- 
ful. 

I know you were concerned about this disparity of sentences, see- 
ing a person who had fired in the house of this interracial couple 
with a gun. Let me ask you, did you know at the time that that 
person pled to a misdemeanor and probation, that he had fired a 
gun into the house? 

Judge Pickering. I did not, not at the time that the plea was 
taken. 

Senator Sessions. Did the Government attorneys know that at 
that time, or do you know? 

Judge Pickering. I am not sure whether they did or did not. I 
have reviewed some records that indicate to me that they should 
have. 

Senator Sessions. But it would strike me that it would be a co- 
lossal error and really a breach of ethics for a prosecutor to with- 
hold that from a judge, as you evaluate what kind of a sentence 
to make, if they knew it at that time. 

Judge Pickering. Well, of course, I had that information at the 
time I did the sentencing. When I did not have it was when they 
took the plea. 

Senator Sessions. When you accepted the plea 

Judge Pickering. Yes. 

Senator Sessions [continuing]. Under the recommendation? 

Judge Pickering. Well, the Government brought — they called, as 
I recall, and this has been several years back. It is difficult for me 
to remember what happened last month. 

Senator Sessions. I know. 

Judge Pickering. But this was at least 5 or 6 years ago. My 
recollection is the case was scheduled for trial and they called and 
said can we come down. And they came down fairly late one after- 
noon and said we want to have this defendant enter a plea of 
guilty. And they indicated the reasons why they thought it was an 
appropriate sentence — or appropriate plea, and I took it. That is 
my recollection. 

Senator Sessions. Well, I don’t believe that 

Judge Pickering. They did not mention that he had shot into the 
house before I took the plea, not to my recollection. 

Senator Sessions. Madam Chairman, I thank you for allowing 
Judge Pickering to have a chance to respond to these charges. I 
think he has responded to each and every one of them. I believe, 
as the five Mississippi people who came here with him on his be- 
half, three of whom are African-Americans prominent in their com- 
munities, they said he has been one of the good guys. They said 
from the beginning he has been on the right side. He has stood up 
when it was not popular against violence and against the Klan, and 
to have him now accused of misconduct is odd. 

One of the lawyers, a plaintiffs lawyer, said he is a populist 
judge, he is for the little man; he consistently rules for the little 
guy, and that is who I represent, he told me. Everybody knew he 
was a man of integrity. When he saw something in this cross burn- 
ing case that didn’t strike him as right, it offended his sense of 
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right and wrong. And I believe Judge Pickering has a sense of right 
and wrong that is important in a judge to be successful. I just be- 
lieve that his record is good on that. 

Judge Pickering, I know a lot of people have their children in pri- 
vate schools. Did your children go to public or private schools? 

Judge Pickering. My young daughters — the first year that they 
paired schools, which meant that they would be going to a major- 
ity-black school; it was a previously all-black school — they went to 
the previously black school and that is where they got their edu- 
cation. We stayed with the public schools. We helped integrate the 
public schools. And as I have indicated, we had contact with Afri- 
can-American children and we encouraged our children to do that. 

Senator Sessions. Well, I think that is just another example of 
setting a good example in your community, of being the kind of 
community person that brought people together rather than setting 
them apart. I believe you deserve recognition and credit for that, 
for a really terrific career, and I thank you for your fine testimony. 

I think the problem at this point is not going to be with you, 
Judge Pickering. It is going to be with the people on this Com- 
mittee. They will have to wrestle with their conscience, and I think 
if they don’t allow the political hubbub to overcome good judgment, 
you will be in good shape. 

Thank you. 

Judge Pickering. Thank you, Senator. 

Senator Feinstein. Thank you, Senator. 

It has been a long afternoon, Judge Pickering, but the ranking 
member has prevailed on me to have a brief — how many seconds? 

Senator Hatch. Fairly short. 

Senator Feinstein. And admitting to his seniority and his per- 
spicacity — 

Senator Hatch. And friendship. 

Senator Hatch [continuing]. And friendship 

Senator Hatch. And care and love. 

Senator Feinstein. How about 120 seconds? That is 2 minutes. 

Senator Hatch. Let me see what I can do. I don’t think I can 
get it in 2 minutes, but I will try to be very short. 

I just wanted to close. I personally wanted to thank Madam 
Chairwoman for conducting a fair hearing. She is fair, and she is 
a decent and wonderful Senator as far as I am concerned and I 
have certainly appreciated having her on this Committee. 

Now, don’t count that in my time. 

[Laughter.] 

Senator Hatch. I would just like to make the following observa- 
tion, if I may. We have heard a lot today about Judge Pickering’s 
record with respect to the Swan case and I would like to just make 
one closing comment on that. Basically, I want everybody here to 
listen to this and really hear this. 

You have already mentioned some of this in your earlier testi- 
mony, but I think it really is important. I would just like to read 
an excerpt of your comments during the sentencing phase of Mr. 
Swan’s case. At the sentencing hearing on August 15, 1994, you 
stated, quote, “This is conduct that is reprehensible. It cannot, it 
will not be tolerated, and your views on racial or interracial mar- 
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riages or those of anybody else involved is completely immaterial. 
You just cannot intimidate people in their homes,” unquote. 

Then again at the November 15, 1994, sentencing hearing you 
described a cross burning as a, quote, “heinous crime,” unquote, 
and stated, quote, “If you interpret it that I think it is all right to 
have prejudice that manifests itself in burning crosses, that is in- 
correct. I think it was just as reprehensible in the Lee case and I 
think it was reprehensible in this case, and I think the defendant 
has got to pay a debt to society for a reprehensible crime that he 
committed. And nobody made him get drunk and go do what he did 
that night. He did that,” unquote. 

Then at the January 23, 1995, sentencing hearing you reiterated 
your position by saying, quote, “You are going to the penitentiary 
because of what you did. And it is an area that we have got to 
stamp out, that we have got to learn to live races among each 
other. And the type of conduct that you exhibited cannot and will 
not be tolerated. You did that which does hinder good race rela- 
tions and was a despicable act. I would suggest to you that during 
the time that you are in the prison that you do some reading on 
race relations and maintaining good race relations and how that 
can be done,” unquote. 

I personally appreciate you and appreciate those comments. I 
know that that is what you truly believe, and I believe you will 
make a great judge. 

I want to thank our chairwoman here today for the excellent way 
she has conducted these hearings. 

Senator Feinstein. Thanks, Senator Hatch. 

We will keep the record open for additional questions or state- 
ments for 1 week. 

Judge Pickering, you are free to submit any material for the 
record that you would like to. In any way that you would wish to 
more fully address the questions, you certainly have that oppor- 
tunity. I want to thank you and I want to thank everyone. 

This hearing is adjourned. 

Judge Pickering. Thank you, Madam Chairman. 

[Whereupon, at 6:35 p.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 

[Additional material is being retained in the Committee files.] 
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QUESTIONS AND ANSWERS 


RESPONSES OF CHARLES W. PICKERING, SR. 

TO WRITTEN QUESTIONS OF SENATOR JOSEPH R. BIDEN, JR, 

Cross-Burning Case 

The facts of the Swan, case were reviewed in detail at your tearing. I will not restate 
them in, full here, but I do have some additional questions. 

According to court documents, Swan and his friends met at a store in Improve, 
Mississippi, where they discussed burning a cross in the family’s yard. They then ieft the 
store and gathered materials to build the cross, including a flammable liquid to set it on 
fire, returned to the store and put the cross together, loaded it into a pickup truck and 
drove it over to the Polkev home, carried it to the Pollceys’ front yard, poured the liquid, 
stood th e cross up, leaned it against a tree, and lit it on fire. Y et, you have characterized 
fie activity as merely a “drunken prank.” 

L Would you. today still characterize these activities as a “drunken prank?” Why or 

why not? If your view has changed, explain why. 

With all due respect, I do not t hi nk that the record supports the premise that I felt the 
cross-binning incident was merely a “drunken prank.” Ihavsnot and do not today characterize 
these activities as a “drinker prank.” The best indication of how I characterized the cross 
burning incident in, this oase is what I said, as reflected in the transcripts made at the time. Let 
me review chronologically what I stated. "[TJhis is conduct that is reprehensible.' It cannot - - it 
will not be tolerated. And your views on racial or interracial marriages or those of anybody else 
in volved is completely immaterial. You just cannot intimidate people a t their homes.” (Tr. 
S/15/94, pp. 4, 5) 1 stated of Swan, “he committed a reprehensible crime , . . And he’s going to 
pay a price for it.” (Tr. 1 1/15/94, p. 5) Referring to Swan’s conduct I said “I think it was 
reprehensible in this case. And I think the defendant has got to pay a debt to Society for a 
reprehensible crime that he committed and n.obody made him get drunk and go do what he did 
that night” (Tr. 11/15/94, p.S) 

I went on to state that the conduct in this case involved “[s]ome drunk young men doing 
a dastardly deed that they should not have had in. their hearts to do. . (Tr. 11/15/94, p. 11). 1 
also stated “(tjheie’s not any question in my mind I’m going to impose some incarceration. 

Don’t take the fact that I’ve been pointing out the inconsistency of the Justice Department’s 
positions, . . , that 1 ever had any thought (hat: this defendant would not spend some time in the 

penitentiary. 1 have never entertained that thought The only thing that I’m concerned about 

is the length of that incarceration.” (Tr. 11/15/94, p. 13-14). 

After defendant Swan stated, “I know I done wrong. Your Honor, Like I said at the trial, 

I wasn’t meaning anything to bum the cross. I was in just with the rest of them, I think, like I 
said then, if they And me guilty on these charges, they’re going to sentence an innocent man on 
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these charges. I think Fm innocent on the charges Fve been, charged with ”, I responded, 

“Mr. Swan, I can’t agree with you on that. I heard, the testimony. And fane, the testimony was 
undisputed that you basically are not a racist and that you have not had problems with. African- 
Americans and that vou ? vc not been one to set out to create disharmony between the races. But 
on this parllcular night, you went with a young man who said be had shot into the house. .And 
there was talk about the ‘old N - lover/ . . . you were going to go down there and bum a cross in 
front of the old N - lover’s house. And that’s exactly what this statute was passed to stop people 
from doing things based, on. race, trying to intimidate and harass. Burning a cross in front of a. 
man’s house, I don’t understand how you can. say that’s not intimidation or harassment. Now to 
you, it mi gilt have been primarily just a lark, just a. tun time because I’m drunk. But you’re 
stepping on. somebody else’s rights. I don’t understand your saying that they* re sentencing an 

innocent man. But cross burning is a heinous crime 1 don’t have any feelings that what you 

did should be swept under the rug or What you did, that you’re an innocent person. 3 * 5 ' (Tr. 

1 1/15/94. p. 20-21). I also told defense counsel ‘T assume that the defendant is aware that under 
the guidelines and the conviction that he j.s facing some penitentiary time. The only question we 
are talking about is how much.” (Tr. 11/15/94, p. 24). 

I told Swan “[w]b,at all three of you all did was wrong. The Congress of the United States 
has determined that this type of activity will not be tolerated. . . from what 1 have heard of you 
and the other two, I think all three of you learned a lesson. But sometimes youthful pranks under 
the influence of alcohol on a cold winter night can get you in a heap of trouble. And that’s what 
happened. You’re not going to the penitentiary because of what somebody else did, You're 
going to the penitentiary because of what you did. And it is an area that we’vs got to stamp out.; 
that we’ve got to leam to live races among sack other. And the type of conduct that you 
exhibited cannot and will not be tolerated. So I don't want you to think that you are going to the 
penitentiary fox something somebody else did. What you did was a despicable act” (Tr. 1/23/95, 
p. 6-7) I further advised “I would suggest to you that during the time you’re in the prison that 
you do some reading on race relations and maintaining good race relations and how that can be 
done/ 5 (Tr. 1/23/95, p. 10) 

2. Even if it were just a “prank”, would that excuse this behavior? Why or why not? 

I do not consider these activities to be just a “prank.” However, even if some may think 
that they were, such cb.aractarizz.tion would not excuse iris behavior, and I so advised Swan. 

Cross burning conjures up terrible memories of grievous past injustice. It is a heinous crime as I 
indicated at that time. 

You were concerned about tfee disparity in the sentences between Mr. Thomas and 
Mr. Swan, because they were being convicted for the same incident 

3. Did the government offer Daniel Swan the opportunity to plead guilty in. exchange 

for dismissing the most serious charge in the indictment? Did Swan reject any such 

offer? Did Swan boast to bis friends, prior to trial, that h e would receive no prison 
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tune? If Swan h ad accepted a plea offer to dismiss the most serious charge, would 
his sentence have been ‘‘absurd, illogical and ridiculous,” as you said in your 
January 4, 1995 order? Why or why not? 

The government offered Swan a plea agreement under which he would have received a 
sentence of approximately eighteen months, some nine months less than the sentence I imposed 
after trial. Swan rejected this offer. Although he admitted that lie engaged in the cross burning, 
he denied that he had the requisite animus for conviction.. I did not agree with Swan's 
contention. Whan, the FBI started mvestigating.the cross burning, Swan did tell his friends that 
he thought that the charge would be trespassing, that it would be a misdemeanor and that they 
would have to pay a fine and be placed on probation. I did not perceive this to he boasting but 
rather a. misperception on Swan’s part regarding the seriousness of what he had done. This too is 
home out by the record. I clearly advised Swan on the record that this was a misperception on 
his part. 


I do not believe that Swan’s sentence, if he had accepted the plea agreement offer, would 
have been “absurd, illogical, and ridiculous.” It would not have been, “absurd, illogical, and 
ridiculous” because a sentence of one and a half years In view of the fact that Swan was not a 
juvenile, and was not suffering from mental weakness, would have been comparable to that of 
the other two defendants. I believe this to be the case even though the juvenile was much more 
culpable, as indicated by the fact that the juvenile had previously shot into die home, was trying 

to intimidate the Polkeys into leaving their home, and had said th at he “hated N s,” and. had 

become involved in a fight at school with African. Americans that resulted in his suspension for 
two days. • Neither would I think that a two to tines year sentence for the juvenile would have 
bean absurd, illogical or ridiculous. As I indicated in my order of January 4, 1 995 , 1 “expressed 
both, to the government and to counsel for the juvenile serious reservations about not imposing 
time in the Bureau of Prisons for the juvenile defendant.” Mr. Berry, counsel for the Civil Rights 
Division of the Department of Justice, admitted in open court “perhaps the lesson - the lesson 
that I take from that, your honor, is that perhaps the government should have been more tough - 
should have asked for a more stringent or stronger or longer sentence for the other defendants in. 
this case.” 

4. Isn *t it true that you were powerless to address the disparity yourself? That the 
only legal issue was whether a particular statutory provision applied to cross- 
burning, not whether the disparity was permissible? 

The record indicates that I discussed with Die government attorneys and counsel for the 
defendant three or four legal issues. One had to do with whether Section 844 applied to cross 
burning, with the 8th Circuit having ruled one way (U.S. v. Lee. 935 F.2d 952 (8th. Cir. 1991)) 
and the 7th Circuit having ruled another way. (U.S. v. Hayward . 6 F.3rd 1241 (7tb. Cir. 1993)). I 
also discussed, in view of tire great disparity in. the sentences of the three defendants involved in 
this instance, and the greater culpability of tile juvenile, whether the result was so glaringly unjust 
as to require an, examination of Congress' intent as discussed in. Chapman v. U.S. . U.S. , 
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111 5.Ct 1919, 1926-27, 114 L.Ed.2d524 (1991), Another Question was whether or not a 
specific instruction on animus should have been given as required under the second Lee case 
decided by the 8th Circuit United States v. Lee. 6 F.3d 1297 (8th Cir. 1993), cert, denied, 511 
'U.S. 1035, 1 14 S-Ct. 1550, 128 L,Ed- 2 d 199 (1994), I also discussed with counsel the “safety- 
valve” measure adopted by Congress, (codified at Section 5CL2 of the Guidelines Manual) 
which, allows a downward departure from mandatory sentences in certain cases including cases 
under § 844. The government offered to brief this isms, but did not do so. I. could have 
followed the 8th Circuit and there would have been no great disparity in the sentence. Based on 
my perception of the evidence, 1 may could have departed downward using the “safety valve” in, 
fie Guidelines and have likewise avoided the great disparity in sentence. 

According to the prosecu tion, you said that if the Department did, not agree to a 
motion for a new trial, yon “might well write a nasty opinion,” 

5. Did yon say that you “might well write a nasty opinion,” or any other words to that 
effect? Why or why not? 

The comment about “a nasty opinion” was not mins, but was a note by a Department of 
Justice representative. I have no recollection of making any statement about a “nasty opinion” 
and do not believe that I did so. What I may have said was that l was inclined to write an 
opinion which would discuss the Department of Justice's position in ail other cross burning cases 
throughout tbs counfry which is the information that I requested frc-m the government in my 
January 4, 1995, order. The Department of Justice representative may have perceived that to he a 
“nasty opinion” from the government’s perspective, but I certainly do not believe fix at I made any 
such statement. 

On November 29, 1.994, Bradford Berry, a line prosecutor on this case, wrote to the 
Justice Department regarding the in-chambers conference you conducted off-thfcr* 
record on November 15. To my knowledge, this is the only record of what 
transpired daring the conference. 

6. Did, you memorialize that in-chambers conference in any fashion? 

J did not. X would note that Mr. Berry’s latter was dated some two weeks after the 
meeting. He apologized for it being la, to. 

Berry wrote: “He [Judge Pickering] thinks the Department is probably right on, the 
law, but the result in, this case would, clearly be unjust” Your January 4, 1995 
order stated; “This Court agrees with, the Seventh Circuit that the language of the 
statute is unambiguous.” In light of the legal conclusion you. reached, how does the 
existence of a circuit split serve to explain your conduct in this case? 
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There is authority that a court can look to the intent of Congress if there is an ambiguity 

m a sta.tute or if the result is “glaringly unjust/’ Chapman v. U.S., U.S. 1 1 1 S.Ct 1919, 

1 926-27, 114 L.Ed.2d 524 (1991). I might point out that die two counts as to which. Swan was 
sentenced, Title 18, United States Code, § 241, and Title 42, United States Code, § 3631, are the 
only two statutes of which I am aware passed by Congress applying to hate crimes that covered 
this incident. Section 844 was not passed as a hate crime statute. Consequently, the 24 to 30 
month range sentence was the punishment that Congress and the drafters of the guidelines found 
to be appropriate for these two hale crimes. The 8th Circuit panel, and one member of the 7th 
Circuit panel found that Congress did not intend that § 844 apply to cross burning but that it was 
Congress ? intent to apply § S44 only to arson. I reiterate that although I conveyed my serious 
concerns about the gross disparity in. sentence to the Department of Justice, the Department of 
Justice did not have to agree with my concerns. All the Department of Justice had to do was to 
ask me to rule on the § 844 issue and appeal my ruling to the Fifth Circuit I had no discussion, 
with the Department ofJusti.ce as to bow the Memorandum of Understanding that was presented 
to Swan on January 13 was drafted or regarding what it would contain. Wh,en it was presented to 
me on January 23, the government advised that they were agreeing with Swan that if be -would 
accept and n.ot appeal sentences under the hate crime statutes, the government would not contest 
Ms motion to dismiss the count based on § 844. Ultimately the Civil lights Division of Attorney 
General Janet Reno’s Justice Department agreed with the sentence I imposed 

7, Did you tell, the prosecution that you, thought the “Department was probably right 
cn the law,” or any other words to that effect? Why or why not? 

It is difficult for me to recall specifically a conversation that took place seven, years ago as 
to which. I made no notes. I think, based on my review of the record, that I likely would have 
told Mr. Berry it was difficult for me to see an ambiguity in. the statutory language. 

8. In your view, is it ethical for a judge to threaten a particular legal ruling, knowing 
that that ruling would be wrong on the law, as a way to force an advocate to 
moderate his position? Why or why not? 

No, I do not believe it is appropriate for a judge to threaten to misstate the law. 1 do not 
believe that . I threatened to make a particular legal ruling that I knew was contrary to the law. 
There were a number of issues that had been discussed, including that the 8th Circuit had ruled 
one way and the 7th Circuit ruled another way on the application, of § 844 to cross burning; 
whether the “safety valve” applied (Section. SCI. 2 of the Guidelines); whether the specific 
animus instruction required by the second Lee opinion shoul d have been given; and whether this 
was a glaringly unjust sentence when considered in light of those received by the other 
defendants. I think all of these issues have to be considered in the context of my comments 
about Mr. Swan’s actions, all. of which have been set out fully above. 

Yon described the prosecution as “wanting seven years for a young man that got 
drunk.” In your letter to Senator Hatch, yon described the defendants as “a 
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juvenile, an adult with a low IQ, and a 20-year-old,, Daniel Swan, all of whom had 
been drinking.” 

9. Is that a fair description of Mr. Swan’s actions? Why or why not? 

Taken in context with aJi of my comments on the record, regarding the heinous and 
despicable nature of the crime I think this was a fair description of the overall situation involving 
all of the defendants. 

10. Was this case primarily about drunkenness? Why or why not? 

No, Drunkenness was involved, but this was primarily a case about a cross burning. 

1 1. In your view, was the drunkenness of the defendan ts an aggravating factor, a 
mitigating factor, or of no effect in evaluating their culpability? Why? If it was of 
no effect, what do you keep referring to it in explaining your motivation? 

As set out above, I certainly concluded that the drunkenness was no justification or 
excuse for Swan’s conduct I think it was one of many factors that should have been taken into 
consideration,. Jo. view of the considerable testimony that Swan had never demonstrated any 
hostility toward minorities, I thought it was appropriate to consider tire fact that bis actions that 
night took place on one of the four times that he had been intoxicated, in bis life. It was my 
conclusion that Swan did a drunken dastardly act in response to the juvenile’s boast that be had 
previously shot into the Polkey home. 

According to the prosecution, you said that 4£ in the current racial climate m that 
part of the State, such a harsh sentence would serve only to divide the community. 3 ’ 

12. Did you say that “in the current racial climate in that part of the State, such a harsh 
sentence would serve only to divide the community, ”or any other words to that 
effect? Why? 

While I have no specific recollection of having made the statement quoted above, I have 
stated many times that the best chance that we have for moving forward and promoting racial 
harmony is for men and, women of good will both black and white, to work toward that end. 
Anytime that a white person does something that is offensive to African Americans, in, my - 
opinion, it sets back the cause of good race relations, The same j.s true jn the white community. 

Jf whites perceive something is excassive in regard to race or racial matters, that likewise hinders 
the advancement of good race relations. It is an. extremely delicate balance. My comm ents 
above indicated that I thought the cross burning was offensive, that it had a seriously detrimental 
effect on positive race relations and that the defendant had to serve time in the penitentiary as a 
result. 1 attach a copy of the article th at I wrote for the Clarion. Ledger in 1999, previously 
furnished to the Committee, which sets out my feelings on racial reconciliation, I also enclose an 
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editorial from the Sunday, February 17, 2002, edition of the Clarion. Ledger, which comments on, 
my 1999 article on promoting racial harmony, as well as a copy of remarks that I made before the 
Mississippi Senate on February 21, 200 2. 

13, Do you believe that a mandatory 5-year sentence for a cross-burning serves only to 
divide the community? Why or why not? 

la view of the serious inconsistency on the part of the government regarding the 
sentencing of the three defendants, I think that die application of the mandatory sentence would 
not have been conducive to promoting good race relations. X likewise think it would not have 
been conducive to good race relations if I had not sent Swan to the penitentiary at all. I 
sentenced him to what Congress and the Sentencing Commission determined is the appropriate 
sentence for this particular hate crime. The government, by offering Swan a plea bargain, 
advocated a sentence of nine months less than I gave him. 

14. Do you believe that such a system would ever serve to divide the community more 
than the act of burning a cross on the lawn of a minority or mixed race family? Why 
or why not? 

j thought burning the cross on the lawn in front of a mixed race family was extremely 
divisive and that it had to be punished. My comments on the record bear this out. 

You seemed to tliinlc that the fact that the Polkeys were not awaken ed by 
defendants’ actions was a mitigating factor. You described it as K [s]ome drunk 
young men. doing a dastardly deed that they should not have had in their heart to do 
went out awd did something that they thought was aggravating somebody. And it 
did aggravate them. But it didn’t aggravate them that night while they were 
tmrniag the cross.” 

The above statement was made in response to Mr. Berry s argument Mr. Berry argued, 
“We would further submit, your Honor, that the facts of the Lee case - - although thi s again waS a 
ease that was brought by the Department of Justj.ee, and I am here as a rsprcscniati,Va of the' 
Department of Justice - - the facts cf the Lee case may explain, may explain, wb.y the court came 
out the way that it did. Again, your Honor, the facts were that the cross was so fax removed from 
•he families that there was not the evidence of harm to sped. Sc individuals.” (Tr, T 1/15/94, p. 10) 

I went on to explain that the burning of the cross ‘had a devastating effect on, [Mrs. Polkey], But 
it did. not have as much effect as shooting out the windows in the room where she and her 
children - - and die government was willing to come in hers in that case and say, ‘we will take a 
lesser plea. And we have no objection to home confinement”’ (Tr. 1 1/15/94, p. II) I advised 
Mr. Berry “I told the governm ent at that time before that ever took place that one of my problems 
with this case is the great disparity of punishment.” (Tr. 11/15/94, pp. 11, 12) hi my Order of 
January 4, 1995, as mentioned above, I expressed my concern about not giving the minor some 
jail. time. 
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The testimony m the Lee case was that some of the occupants were drinking and feat they 
had concluded that die son of an, African American woman (Ms. Jones) had assaulted a white 
child. They burned a cross about 386 feet from the apartment building hoping it would have the 
effect of intimidating the African American family into moving out of the complex. Ms. Jozies, 
her family and friends saw the cross burning and. it frightened them.. Mr. Berry m frying to 
distinguish the Lee case from the case before me, said “this is not a case like Lee, your honor, 
where there was trouble m the neighborhood, where the defendants claim they were frying to fix 
her problem with crime, where there was any other motivation other than, the race of the victims.” 
(Tr. 1. 1/1 5/94, p. 8) To which I responded “I find, one just as reprehensible as the other. . - - 1 
think it was just as reprehensible in the Lee case. And I think it was reprehensible in this case.” 
(Tr, 1 1/15/94, p.. S) My discussion of the fact that Mr. and Mrs. Polkey did not see the cross 
burning at night was in response to Mr, Berry's argument that the court had reduced tiro sentence 
in Lee because the cross was some 386 feet from the apartment building. It bad. the same effect. 

It was frightening to Ms. Jones. I did not believe that whether they were awakened by the cross 
homing had anything to do with the severity of the crime or the punishment. These comments 
were strictly in response to Mr. Berry's argument that this was a more egregious case than the 
Lee case, and that this was the reason the Lee court had decided not Co apply the mandatory 
sentence. 


15. Do you believe that whether a couple is awakened by a cross burning on their front 
lawn is relevant to the severity of the crime or the punishmen t? If so, why? If not, 
why did you make the above-quoted statement? 

This question is answered in my response to question 14. 

According to the prosecution., you said you "did not like being told what [you] had 
to do,” and that the prosecution’s sentencing brief appeared to be doing just that. 

16. Did you say that you "did; not like being told what [you] had to do,” and that the 
prosecution’s sentencing brief appeared to be doing just that, or any other words to 
that effect? If so, why? 

The record indicates that I conveyed to Mr. Berry that bis brief seemed to say that I had 
no choice in Ixo w I would decide the case - - in other words that I was required to follow the 
Hayward decision. 1 told Mr, Berry that “if the Hayward decision was decided - - a decision by 
the Fifth Circuit, I think you would be exactly correct.” (Tr, 1 1/15/94, p. 7) I would have to 
follow that decision. Mr. Berry then stated “Tbs' Lee decision which your honor obviously could 
choose to follow or the Havward decision, which your honor could cliccse to follow, the Havward 
decision is much m.oro persuasive.” (Tr. 1 1/15/94, p, 10) It is appropriate for counsel to argue 
strongly that one case is more persuasive than, the other. However, when, there is a split among 
the circuits, other than, the district court's own circuit, lie district court judge is free to choose, as 
Mr. Berry acknowledged, to follow whichever circuit the judge determines to be most persuasive. 
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la other words, although a trial judge is required to follow precedent from his own circuit, he is 
not obligated to follow precedent torn any other circuit 

17. In, this case, the five-year-mandatory miniimiio was imposed by Congress, was it 
not? Do you believe that it is appropriate forjudges to attempt to circumvent 
Congress’ wishes as to sentences? Why or why not? 

I do not believe it appropriate forjudges to attempt to circumvent Congress’ wishes 
regarding sentences. However, it is necessary forjudges to consider Congress’ intent in applying 
sentencing statutes. As 1 previously mentioned in answer to question 4, at least three of the 
circuit judges who had reviewed the statute previously had concluded that it was not Congress’ 
intent for tins section to be applied to cross burning. In light of the fact that there was no Fifth. 
Circuit precedent on point, I felt it was appropriate to consider guidance from other circuits as to 
Congress’ intent mtbis regard. 

1 8. How many sentencing cases have yon had as a judge involving a conviction that 

earned a mandatory minimum, sentence distribution of >5 grams of crack 

cocaine)? Have you ever contacted the Justice Department regarding an alleged 
sentencing “disparity” in any of these cases? 

I have had a number of cases involving mandatory sentencings under criminal drug 
statutes,. If the defendant before me had previous felony convictions, I never hesitated to at least 
impose the mandatory minimum. If the defendant did not have previous felony convictions, I 
have sought to use the safety valve or other appropriate means to depart' downward to avoid a 
harsh criminal sentence. The probation, officers who appear before me regularly have indicated 
to me feat it is theix opinion that I cause them to do more work trying to maintain uniformity of 
sentencing or proportionate sen.ten.cin.g than. 2D.y of the other judges that they appear before. In 
any multiple defendant cases I require probation to prepare a chart showing each defendant’s 
sentence. I frequently confer with the Justice Department through the AUS A if 1 consider that 
there is a disparity in sentencing, if I feel the sentence is too harsh, and that the defendant has a 
good chance of rehabilitating himself The manner in which I usually do this is that after 3 have 
reviewed the pxesenten.ee investigation report and heard the position of the parties, I will ask the 
AUSA and defense counsel along with- the probation officer to come to side bar and I will oonvey 
to them ray feelings. ' It is my impression that judges around the country convey to the 
government and defense counsel their feelings when they feel that a sentence is disproportionate 
or too harsh- I never before have had the Justice Department take such a disproportionate 
position as they did m this particular case. 

- - If yon wish, I can give you names of defendants where I have conferred with the AUSA, 
defense counsel, and probation in this manner. I feel confident that the probation officers, who 
regularly appear before me, will confirm the feet that in cases involving youthful non-violent 
defendants, without prior felony convictions that I attempt to reduce their sentences, or avoid 
sentencing them to the penitentiary altogether, if I can find any way to do so that does not violate 
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fto Guidelines. If you wish to contact them, two of lie probation officers wljo appear before me 
are Ken Ferrell, $01-582-5256, md Ken Johnson, SO 1-965^447. I have gone to great lengths to 
do this in numerous cases, mostly involving African. Americans. B; is not unusual for ms :o try 
to avoid making a lifetime criminal out of someone who did not have previous felony 
convictions, 

19. Are you regularly in the habit of departing downward from mandatory minimum* 
for convicted felons? Why or why not? 

Please see my response to question IS. 

In another case, Lojper v. {£&, which dealt with a drug offense, you were reversed by 
the 5 !S Circuit for being too quick to enhance a sentence, yet m the Swan case, yon 
advocated, effectively to reduce the sentence. 

20. Why? Are hate crimes not as serious as drug crimes? 

Hats crimes certainly are as serious as drug crimes. I have departed downward m far 
more drug cases titan in hate crime cases. But, I have heard far more drug cases than hats crime 
cases. 

Loper was a previously con.vioted.drug felon. This was not his first felony drug 
conviction. The presentencs investigation report indicated that the sentence should be enhanced 
Neither the government nor defense counsol objected to the PSL I sentenced Loper accordingly. 
His conviction was appealed. The Fifth Circuit affirmed. The issue of the enhanced sentence 
wa s not raised at sentencing and it was not raised on direct appeal to the Fifth Circuit, Loper 
later filed a § 2255 motion. I denied the motion, Loper appealed to the Fifth Circuit. He did not 
argue that the enhancement was inappropriate, but that he had not been given notice that his 
sentence could be enhanced. The Fifth Circuit reversed on the notice issue, not on whether the 
enhancement was applicable. The Fifth Circuit was right. 

William S. Moody was a 32-year-old African. Am erican male who appeared before me in 
Criminal Case No. 2:93cr23PG-005. He did not have a previous felony conviction. The 
Department of Justice did not bring him before ms for sentence until well over five years had 
elapsed from, the time he committed tire crime. Under tha guidelines he had an offense level of 
15 which required a sentence in. prison of from 18 to 24 months. I continued Ms sentence for one 
year so that he could demonstrate that he could live a law-abiding life under supervision. I used 
this as a basis to grant a. seven level downward departure so that I could sentence him to the time 
he had, already served before he m ade bond and sent him back to Ms family on. supervised 
release. I have continued sentencing for other drug defendants in this same vein. 


This is an indication that I do not treat congressional statutes differently. I treat 
defendants differently based upon, the particular facts of their case. 1 am. especially inclined to 
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help young people who commit non violent crimes and who do not have a previous felony 
conviction. 

According to the prosecution, in aa in-chambers discussion, you expressed a 
willingness to sentence Mr. Swan to 36 months on the two charges that would 
remain if the five-year-mandatory charge were dropped. Yet, once that happened, 
yon were faced with a range 24 to 30 months. You did not even sentence him to the 
maximum of 30 months, selecting a sentence at the midpoint of the range - 2? 
months, 

21. Did you say that you would he willing to sentence Mr. Swan to 36 months? If so, 
why? 

X am. aware that Mr. Berry’s lefts: dated some two weeks after lie was in my chambers, 
indicates that I expressed a willingness to sentence Swan to 36 months. I have no specific 
recollection of that statement. What I think X likely would Jia.ve indicated to Mr. Berry is that I 
had n.o problem ■with, a sentence of 24 to 36 months. It was two months after this conference 
before die government cams back with an agreement to sentence defendant Swan from 24 to 30 
mouths. At the sentencing on January 23 ; there was no discussion of the in-chambors discussion 
of November 15.1 sentenced the defendant to the middle of the applicable guideline range. Hie 
government and the defendant both agreed to this sentence and neither appealed. 

22. Why did you, select the sentence you chose? 

If the parties had agreed to a 36 month sentence within the guidelines, I would have so 
sentenced Swan. Instead, the government and the defendant agreed to a guideline sentence of 
between. 24 and 30 months. I sentenced in ths middle. 

According to the prosecution, you “were not pleasant on the telephone” in your 
conversation with, a prosecutor. 

23. Do you agree with this characterization? Why or why not? 

I do not agree with this characterization. X was displeased that Iliad requested the 
government to obtain a response from Washington regarding the sentencing disparity, and that 
answer had not been forthcoming from an officer of the court. On January 2, winch was a 
holiday, I found it necessary to prepare for a sentence that was scheduled on the 3rd and I 
discovered, that I still had not received a response from the government, I contacted Mr. Lacy. In 
Mr,- Lacy’s correspondence to the Department of Justice dated January 5, 1995, he acknowledged 
that he “absolutely failed to call the judge.” Attorneys are officers of the court- They have a duty 
io follow requests by the court for information. The government attorneys failed to do this twice 
in this case. I was not happy that counsel had not followed up on my request and that I was 
forced to check on this matter on a holiday. But I would disagree with die characterisation that I 
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was not pleasant. Mr. Berry in Ms interview with Committee staff stated “The Judge was, you ' 
know, civil . , . he was professional. He, you know, put forth his view. I understood what he was 
saying/’ Mr. Lacy in. his January 5th. letter to the Department of Justice stated that Judge 
Pickering “never directly asked us to do anything.” 

24. What is your philosophy on an appropriate judicial temperament? 

I think it is a. judge’s responsibility to listen to both sides of a case with courtesy and to be 
fair and impartial. 

Despite the fact that the jury had found racial animus In convicting the defendant, 
you questioned whether Swan’s acts - which involved burning a cross on an 
interracial family’s lawn - involved racial animus. You said you were considering 
overturning the verdict and more specifically instructing the jury on racial animus 
in a retrial. 


25. How does the purposeful burning of a cross on the lawn of aa interracial couple not 
involve ^racial animus?” 


Respectfully, the specific language I used was ‘The court is also concerned as to whether 
or not it should set aside the guilty verdict and order a new trial in which, the jury would be more 
specifically instructed as to the animus required of the defendant as reflected in the second Lee 
opinion.” Animus used in the context of my order regards the specific intent required to find a 
defendant guilty' of the crimes charged. I referred many limes in the transcript and order to tbs 
fact that defendant Swan, did not have nearly as much racial animosity as did the juvenile who 
admitted that he “hated. N s” and had previously shot into the Polksy hom e. 


The second Lee opinion. United States v. Lee. 6 F.3 d 1297 (8th Cir. 1593), cert, denied. 
511 US. 1035, 114 S.Ct. 1550, 128 L.Ed.2d 199 (1994), reversed a conviction under 18 U.S.C. § 
241 because Hie court deterniined that the instruction on intent was insufficient when, compared 
with the wording of the statute. The general instruction on intent I gave at Swan’s trial was very 
similar to the instruction rej ected in the second Lee case. The racial animus or animosity of the 
defendant relates to the specific intent requirem ent of the statute and is a factual finding to be 
made by the jury. It was my concern, m view of file language of the Lee opinion, that tire jury 
may not have been completely or properly instructed on the finding of specific intent required 
under file statute. 


26. Did you ever suggest that Mr. Swan or one of the other defendants should do yard 
work for the Polkey family as part or all of their punishment? 

I did not. In sentencing Mickey Herbert Thomas, the other adult with limited mental 
capacity, I directed that hs make restitution. I directed that file money could be turned over to 
probation since “the Polkeys may not want any direct contact with him. If they don't, that should 
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bo honored,” I further directed that Thomas’s community service “should be something feat 
would promote better relations 'between the races,” And as to fee juvenile,, I directed that in 
addition to the other terms of his sentence, he should make restitution and should writs a letter of 
apology to the Polkeys. I didn't suggest feat they do anything at the Polkey home because I did 
not think the Polkeys would want them around I did encourage all of the Defendants to do 
something to improve their ability to get along with people of other races. 

27. Did you raise the Swan, case to representatives of the XJ.S. Department of Justice 
•who were appearing before you on, matters other than the Swan case? If so, please 
give details and explain why. 

I have no recollection of raising the Swan case to representatives of the Department of 
Justice who were appearing before ms on other matters. However, I was generally concerned 
feat I could not get a response from fee government on my request for information. 
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Federalism Questions 

Commerce Clause 

In 1995, the Court held the federal gun-free school zone act was uo constitutional in 
the Lopez case on the grounds that Congress exceeded its authority under the Commerce 
Clause. 

28. Do you believe that case was correctly decided? Why or why n ot? 

If I am fortunate enough to be confirmed as an appellate judge, it will be my duty to 
follow Supreme Court precedents. I do not think it appropri ate for me to discuss whether I think 
the case was correctly or incorrectly decided. I do believe that acts of Congress are presumed 
constitutional, and that great deference should be given, to findings of Congress, 

In United States v. Morrison, the Supreme Court invalidated the Violen ce Against 
Women Act despite voluminous findings by Congress of the substantial effects of 
such violence upon interstate commerce. In doing so, the Court supplanted its 
traditional rational-basis test -- in which the Court asked only whether Congress 
had a rational basis for finding that the regulated activity had a substantial effect 
upon commerce — with a new, stricter standard, of review. 

29. Do you agree with the Court’s new approach? Why or why not? 

If I am fortunate enough, to be confirmed as an appellate judge, it will ba my duty to 
follow Supreme Court precedents. I do not think it appropriate for me to discuss whether I think 
the case was correctly or incorrectly decided. I do believe (hat acts of Congress are presumed 
constitutional, and to great deference should, be given to findings of Congress. 

In U nited States v. Lopez and in United States v. Morrison, the Supreme Court 
invalidated acts of Congress on the grounds that the legislation in question, exceeded 
Congress’s powers under the Commerce Clause. As I read those decisions, the 
Court has reverted, to a categorical conception of the Commerce Clause, permitting 
Congress, whenever it is regulating intrastate activities that substantially affect 
interstate commerce — as opposed to direct regulation of the channels or 
instni mentalities of interstate commerce, or regulation of persons or things in 
Interstate commerce — to regulate only activities that are economic in nature. 

30. Do you agree that the Supreme Court has created this categorical distinction? Why 
or why not? 

. The United States Supreme Court has affirmed that Congress may properly exercise its 
authority to regulate interstate commerce under (he Commerce Clause in three specific situations. 
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First, Congress may regulate Hie use of the channels of interstate commerce. Seconds Congress is 
empowered to regulate and protect the instrumentalities of interstate commerce,. or persons or 
.things in interstate commerce, even -though the threat may come only from intrastate activities. 
Third, Congress may regulate activities which substantially affect interstate commerce. Under 
these two cases, economic activities that in the aggregate substantially affect Interstate commerce 
may be regulated by Congress. 

In the wake of decisions such as Lop eg and Prints, it has been suggested that 
Congress’s Commerce Clause power is limited to interstate transactions. 

3 1. Can Congress restrict the killing of endangered species, if even those animals never 
cross state lines? Why or why not? 

In. order for me to make an analysis of the specific question posed, I would have to review 
tlie factual background of the case, the statutory scheme imposed, by Congress, the constitutional 
authority of Congress to regulate interstate commerce as deterrrined by prior precedent of the 
United States Supreme Court and the Fifth Circuit Court of Appeals, and carefully consider the 
briefs of the parties. I do not have sufficient information at ‘Jus point to make that decision. 
Further, I would hesitate to prejudge this issue and perhaps Jxave to recuse myself if such a ease 
should come before me if I was to state an opinion one way or the other. 

Section S, 14 ^ Amendment 

In 1997, in City of Bo erne v. Flores, the Court struck down the Religious Freedom 
Restoration Act on, the grounds that Congress exceeded its authority under section 3 
of the 14 th Amendment by creating new substantive rights. 

32. Do you believe that case was correctly decided? Why or why not? 

Ifl am fortunate enough to be confirmed as an appellate judge, if will be my duty to 
follow Supreme Court precedents. I do not think it appropriate for me to discuss whether I think 
the case was correctly or incorrectly decided. J. do believe that acts of Congress are presumed 
constitutional, and that great deference should bs given to findings of Congress. 

Likewise, in. 2000, in the Morrison case, the Court invalidated the civil damages 
remedy of the Violence Against Women Act - not only on Commerce Clause 
grounds - but because Congress allegedly exceeded its authority under section 5 of 
the 14* Amendment by regulating private, as opposed to state, conduct In so doing, 
ths Court held that the notorious 1883 decision, The Civil Rights Cases , was still, 
good law and that “state action” must be shown in order to invoke the protections of 
the 1,4* Amendment. Specifically, the Court in Morrison ignored the fact that in a 
previous case, United States v. Guest (1966), five justices stated that Congress could 
reach purely private conduct pursuant to section 5 of the 14 th Amendment 
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33. Do you believe that Morrison’s ruling on section 5 of the 14 th Amendment was 
correctly decided? Why or why not? 

If I am fortunate enough to be continued as an appellate judge, it will be my duty to 
follow Supreme Court precedents. I do not think it appropriate for me to discuss whether I think 
the case was correctly or incorrectly decided. I do believe that acts of Congress are presumed 
constitutional, and. that great deference should be given to findings of Congress. 

10 th Amendment As Limit on Congressional Power 

In McGee iv Untied States , 863 F. Supp. 321 (SJ>. Miss. 19 94), you struck down the 
Brady gun law’s provision dealing with interim, background check regulations, as 
violating the 10 th Amendment Ultimately, the U.S. Supreme Court endorsed, your 
view in Printz v„ United States, 521 U.S. 898 (1997), albeit by a S-4 split. That debate 
between tbe majority and minority opinions frames perfectly, in my view, the debate 
over the appropriate reading of the 10 th Amendment. The majority - and you - 
favor an expansive reading of the 10 th Amendment as a way to limit Congressional 
power. The minority - and many of us in the Congress and some of your colleagues 
in the federal judiciary who addressed this issue at the time - believe that the 10* 
Amendment does not narrowly limit Congress’s powers. 

34. Do you believe that the lO*. Amendment forbids the Congress from, doing anything 
that is not. specifically permitted by the Constitution? Why or why not? 

If I am fortunate enough to be confirmed as an appellate judge, ft will be my duty to 
follow Supreme Court precedents. The Supreme Court has established a number of precedents 
upholding acts of Congress in. cases in which there is no express grant of authority in. th e 
Constitution for the congressional, act. However, if the Constitution, specifically prohibits certain 
congressional actions, then I think the prohibition should be respected. I do think there are 
areas, not specifically addressed in tb.c Constitution, in which congressional action is appropriate.. 
Certainly I will follow Supreme Court precedent where tbe Court has previously approved such 
acts. 

11 th Amendment As Limit on Congressional Power 

In 1996, the Supreme Court ruled in Seminole Tribe v. Florida that, under the 11th 
Amendment, Congress can only authorize suits against states when acting pursuant 
to section 5 of the 14 rh Amendment, not when acting under the Commerce Clause 
power or other powers. This overruled Pennsylvania v. Union Gas (1989), in which 
tile Court ruled that the Congress can override the! Ith. Amendment by using any of 
its constitutional powers. 

35. Do you agree with the holding in Seminole Tribe ? Why or why not? 
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If I arc fortunate enough to be confirmed as an appellate judge, it will be ray duty to 
follow Supreme Court precedents. I do not think it appropriate for me to discuss whether! think 
the case was correctly or incorrectly decided. X do believe that acts of Congress are presumed 
constitutional, and that great deference should be given to findings of Congress. 

In 1999, the Court ruled in Florida Prepaid v. College Savings Bank that Congress 
cannot authorize suits against states for patent violations, overruling our attempts to 
apply tie Lauham Act to the states. The Court ruled that Congress improperly 
attempted to create new rights under section 5 of the I4 tl! Amendment, altd, 
incredibly, held that there was no proof before Congress of any widespread theft of 
patents- 

36. Do you, agree with the holding in Florida Prep aid! Why or why not? 

If I am fortunate enough to be confirmed as an appellate judge, it will be my duty to 
follow Supreme Court precedents. I do not think it appropriate for me to discuss whether I think 
the case was correctly or incorrectly decided. I do believe that acts of Congress are presumed 
constitmional, and that great deference should be given to findings of Congress. 

Id. 1998, you issued an 11* Amendment ruling in Kinnison i'. Mississippi, 990 F. 

Supp. 481 (S.D. Miss. 1998). Even though this was a suit by a state citizen, 
challenging a state law, with no federal interest besides tlio priority of a federal 
court venue for the suit, you. went out of your way to give a sort of primer on. the 
role of the federal government - ie;, the legislative and executive branches - not 
merely the judicial branch. For example, you wrote; (1) M [t]he federal government 
is a government of limited power,” (2) “all powers not delegated, to the federal 
government are reserved to the states,” and (3) “ft]hc founding fathers, for good 
reason, adopted tbe doctrine of Reparation of powers. 5 This doctrine Is clearly 
enunciated in the Constitution, is still controlling, is supported, by sound logic and 
ought to be controlled and followed by federal courts.” 

Your comments go beyond the narrow question presen ted - whether a state citizen 
may sue a state agency in federal court - and into broader views of federalism, 
congressional power, and state sovereign immunity. 

37. Given your statements in Kinnison. j> it fair to say that you agree — as a matter of 
constitutional policy, as opposed to merely following Supreme Court precedent - 
with the Rehnquist court’s aggressive reading of the 11* Amendment as a means of 
limiting congressional power? What is the basis for your agreement or 
disagreement? 
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All of the quotations from mv ICinnison decision are from established Supreme Court 
precedent, which I am obligated, sad if I am confirmed, will continue to be obligated to follow' 
This should not be taken, as an. indication that I agree or disagree with, recent Supreme Court 
decisions. Regardless of bow the Supreme Court interprets the 1 1th, Amendment, it is and will ’ 
be my responsibility to follow that precedent. 

38. Pid you not concede in Kmnison that while the "specific wording of the Eleventh 
Amendment does not bar a suit against the state by its own citizens,” the Supreme 
Court’s ruling in extending the Amendment to cover all such suits is “entirely 
appropriate”? Why or why not? 

The entire quotation from Kinnison is “Since federal courts have limited, jurisdiction, tins 
j.s entirely appropriate.” I could have written this sentence with a little more clarity. I am bound 
to follow Supreme Court precedent, and. tb.e Supreme Court has clearly .ruled that the 1 1th 
Amendment bars suits by a state’s own citizens, unless there is a waiver of sovereign immunity. 

I am bound to follow that precedent whether I agree 'with it or not. Hans v. Louisiana. 134 U.S. 

1 (1890). ' 

39. Given that the 11® Amendment is entirely silent on whether a state may be sued by 
one of its own citizens in federal court, are you not malting a value judgement when 
you term It “entirely appropriate” to deny access to the federal courts for citizens to 
vindicate their rights against states that violate them? Why or why not? 

Please see my response to question 38’. 
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You Iiave decided cases on a broad ran ge of voting rights issues, from the one- 
person, ooe-vore doctrine, to redistricting, to majority minority districts. In these casts, 
you expressed direct disapproval of not only the Voting Rights Act, but significantly, the 
federal enforcement an ticipated by this Act. In at least two of your voting rights opinions 
yon have expressed the vievy that federal courts should leave resolution of election matters 
to state courts and to local officials. 

40. Bo you believe that the federal courts have a legitimate role ia securing voting: rights 

for historically disenfranchised groups? Why or why not? If so, why have von 
criticized efforts to have the federal courts enforce voting rights? 

I do believe very definitely that the federal courts have a legitimate role in seeming voting 
rights for historically diseriranchised groups. The Constitution provides for such rights and 
Congress has passed, legislation in that area which should he enforced. 

Under our form of government, redistricting is primarily the responsibility of the 
legislative branch. Consequently, whsn courts are asked to review a legislative action on. the* 
grounds that it has failed to protect constitutional rights, the courts are of necessity, entering into 
an ansa that is delegated to the legislature. However, as I noted in Fairisv. 'This does not suggest 
b. any way that looal governments should be allowed to discriminate or that legislative 
malapportionment having a significant impact on a voter expressing his will should be 
permitted" I farther observed, that this court "is bound to fellow the precedents established by 
prior controlling judicial decisions/’ In other words, even though this is a legislative 
responsibility, when the legislature fails to protect recognized constitutional ri.gh.ts, it is the. 
absolute responsibility of the courts to do so. 

In the Reynolds case, the case that first recognized the one person one vote principle, the 
Supreme Court stated that federal courts should involve themselves in reapporticExae.it only 
when -a legislative body fails to reapportion itself “in a timely manner after haring had an 
adequate opportunity to do so:’ 377 U.S. at 586 (1964). Stats courts and local officials should 
discharge their responsibilities. Federal courts should allow them rime to do so. But if state 
authorities fail to enforce the Voting Rights Act, the federal courts absolutely should step ia and 
oifccrcellieAct. 

At least two state court judges, one an elected democrat, have voiced similar concerns 
about their roles in redistricting after the 2000 Census. (See Deborah Baker, “Judge says he’s 
‘damn mad’ about having to do legislature’s work, Associated Press, December 14, 2001; John 
Santo, Judge prepared to draw map, Rocky Mountain. News, October 26, 200 1 (noting that fee 
judgs stated: "I-had absolutely no desire to take the place of the legislature:’)) 
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41 . Why have your opinions expressed a hostility to those constitutionally protected 
rights? 

With defcicD.cc, I do not interpret my opinions as expressing either hostility or disdain of 
federal courts* ensuring constitutionally protected rights, In fact, my view is quite the opposite. 
What I intended to convey was that redistricting is a responsibility that should be primarily 
discharged by elected officials in legislative bodies and not by the courts. The Supreme Court 
recognized this same principle in the case of Abrams v. Johnson. 512 U.S. 74 (1996), when it 
noted that “tho task of redistricting is best left to state legislatures, elected by the people and as 
capable as the courts, if not more so, in balancing the myriad factors and traditions in. legitimate 
districting policies/* However, it is equally well established that federal courts should intervene 
when necessary to protect constitutional rights. 

In the Fairley opinion I stated “most all states resisted reapportiorunent It could, be said 
that they were brought kicking and screaming into court/' But, I farther observed that state 
legislatures have ‘'reluctantly learned that they must live with" one-person, one- vote. I think 
legislative bodies, like roost bodies and like most people, generally resist change, However, over 
time, legislative bodies have become much more aware of their responsibilities and. they are 
discharging those responsibilities with. much, less resistence. It j.s my firm belief that when, 
legislative bodies fail, to discharge their constitutional responsibilities, courts within their limited 
jurisdiction, have a definite responsibility to correct such constitutional deficiencies. I said as 
much in Fairley, when J. noted that “the federal, judiciary is freed from having to justify its actions 
to the voters, the citizens or the taxpayers. It is free to correct abuses without fear of political 
reprisal.” Fairlev. 814 F-Sup. 1335. I also noted that I was bound to follow controlling 
precedents in voting rights cases. Id. at 1338, footnote 4. 

Tho fact that I ordered the creation of a majority black justice court district In. the 
Lawrence County case is an indication, that I am not hostile to these constitutionally protected 
rights. I would note that none of the voting rights cases that I decided were appealed. In fact, the 
named plaintiff in, the Fairlev case lass submitted a letter in support of my nomination. 

As a state legislator, you saw that state actors are not always willing to protect 
constitutionally secured rights, yet your opinions express a disdain for federal 
courts doing so. 

42. Who in your opinion then should be charged with ensuring the equal voting rights if 
state actors aren’t willing, as the Mississippi Senate was not in the 1950s and 1970s? 
Why? 

The federal courts are charged with ensuring equal voting rights if state actors do not 
protect those rights, and I will do so. It should be noted that the one-person, one- vote principle 
was not enunciated, by the Supreme Court until. 1964 in the Reynolds decision. Consequently, 
Mississippi as well as many legislatures in the 1 970's did not have the capability to enforce one- 
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person, one-vote with tbs precision available today, because of the newness of the rule, the lack 
of readily available sophisticated computer technology, and the lack of specific census data. It Is 
my perception that most of the controlling case law regarding the drawing of voting districts, 
under the Voting Rights Act was derided after the 1980 Census. There was much less litigation 
after the 1990 Census and it is my perception that there will be even less litigation following tire 
2000 Census. 

'Tilings have changed since the I960’s and 70 r s. All of us have changed. Mississippi, has 
changed. Mississippi juries would not convict murderers of civil rights activist Vernon Dakmer 
in the 1960's. Neither would Mississippi juries convict the murderer of Medgar Evers.. However, 
in. the 1990's Mississippi juries convicted Sam Bowers in the fire bombing death of Mr. Dabroor 
and Mississippi juries convicted Byron De La Beckwith for the murder of civil rights activist 
Medgar Evers. 
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I vvoixld like to asfe you. about the article you wrote in 1959 advising the Mississippi 
legislature how it could close a loophole in a particular state law. That law provided up to 
a ten-year prison terra for interracial marriage. As I understand it, in 1958, a decision by 
the Mississippi Supreme Court held that a problem with die language of that statute made 
the criminal law unenforceable. Your article specifically explained to the legislature how it 
could fix the problem in the statute, by declaring that interracial marriage was not incest, 
so as to make it enforceable, which means that a black person could then be prosecuted and 
sentenced to up to ten years in prison for marrying a white person. 

43. At the time you. wrote this article, did you personally'' believe that laws prohibiting 
interracial marriage ware unconstitutional under your own reading of the 
Constitution? 'Why or why not? 

As I explained in my 1:990 testimony b efere this Committee, in the 1 959 Law Journal 
article I noted that approximately half the states at that time had miscegenation laws, and that the 
Supreme Court had declined to review these laws on. at least two occasions -within the previous 
five years. I further noted that it would appear that the Supreme Court would not allow those 
laws to stand oyer time. But, to reconstruct ray personal belief from 43 years ago as to a 
constitutional interpretation would be disingenuous. It is my personal, belief and fa, as been my 
personal belief for a long time that state laws banning interracial, marriages are unconstitutional. 

I believe tills; the Supreme Court so ruled in Loving v. Virginia . 388 U.S 1, 87 S .Cl 187.7, IS 
LEd2d 1010 (1967), and I will follow that precedent 

44. If you believed such Jaws were unconstitutional, why did you suggest ways to 
improve an unconstitutional law? If you thought such laws were constitutional, why 
did you think so7 

This question is largely answered in response to question 43 . This was a case note, which, 
was not an. extensive treatment of tfie subject. It merely pointed out the current status of the 
Mississippi statute in terms of other state laws, the Supreme Court’s failure to tales the issue up, 
and the deficiencies in the law. I aid not intend it to be, and do not interpret it to be, an 
advocacy of miscegenation laws. 

45. Has your view of the constitutionality of such taws changed since 19597 If so, why? 

I befieve this question has been largely answered in response to questions 43. and 44. 
Whereas I do n.ot have a definitive recollection of my viow of the constitutionality of such laws 
43 years ago, I do now have a very strong feeling that they are unconstitutional America has 
changed tremendously since ). 959. I think all of us have matured in our views toward race. I 
certainly have. I think laws banning interracial tr3.arri.ages are clearly unconstitutional and I will 
follow L ovin g. 
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Habeas and Prisoners* Rights 

In. Barnes v. Mississippi Department of Corrections* you discussed Withrow v. 
Williams, a 3.993 Supreme Court case. You stated that the Supreme Court 
“aeknowledgfedj in Withrow that the Miranda warning is not a constitutional mandate.” 
However, Withrow states only that: “We accept petitioner’s premise [that Miranda is not 
constitutionally required] for purposes of this case." 

46, Based oa this, would you say that you mis characterized Withrow? Why or why not? 

I do not believe that I toi.scliaracteri^ed Withrow . Justlee Souter, writing for tba majority, 
and quoting Chief Justice Ear! Warren., wrote the “Miranda court: ‘recognized that these 
procedural safeguards were not themselves rights protected by the Constitution, but were .instead 
measures to insure that the right against compulsory self-incrimination was protected 507 US. 
691 (1993). Justice O’ Connor, in. her dissent, was even mors specific when she wrote '“[ijhis 
Court repeatedly has held that Miranda 's warning requirement is n,ot a dictate of the Fifth 
Amendment itself, but a prophylactic rule." 507 U.S. at 702. My reading of Withrow is that the 
Supreme Court held that Miranda was net constitutionally mandated. Nevertheless, the 
Supreme Court in Withrow clearly stated that the Mirand a warning was a right that the federal 
courts had to protect. Some six years after my opinion in Baines, the Supreme Court in 
Dickerson v. Umted.States, 530 U.S. 428 (2000) concluded ibr the first time that the Miranda. 
warnings were constitutionally required I wi ll follow that precedent 

47, Bo you believe that Miranda, is constitutionally mandated? Why or why not? 

Yes. The Supreme Court so held in. Dickerson . 

In Rudd v. Jonas, you presided over a prisoner’s civiJ. rights claim before the 
enactment of the Prisoner Litigation Reform Act You. noted that the Supreme 
Court required that a pro se plaintiff is “entitled to have his complaint liberally 
construed.” You admitted that, under this rule, the complaint “could be construed 
to sta te a cause of action.” Nevertheless, on your own motion, you ordered the 
plaintiff to refile the complaint with mors specific allegations or have the case 
dismissed, before defendant had to respond. 

48, Are you aware that Federal Rule of Civil Procedure S requires only notice pleading, 
and that the Supreme Court has held that complaints that meet the requirements of 
notice pleadings cannot be dismissed? 

The Supreme Court has indeed directed federal courts to interpret pro se complaints m.ore 
liberally than those who have counsel. Although we have notice pleadings and complaints of pro 
se plaintiffs are to be liberally construed, a “district court must insist that a plaintiff suing a 
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public official under Sectioa 1983 file a short and plain, statement ofhrs complaint, a statement 
that rests on more than conclusions alone.” Shultea v. Wood, 47 F.3d 1427 at 1433 (Sth. Cir, 
1995). 


I gave Rudd vary specific suggestions as to how he could redraft Ids complaint, It was 
.my feeling that the specific suggestions I gave Rudd would help him in handling his complaint I 
certainly was not trying to prevent him from submitting a legitimate complaint. My statement 
•that Rudd’s complaint "could be construed to state a cause of action” was probably overly 
gcoemusv I noted that Rudd's complaint was a ‘’confusing rambling petition teat [was] barely 
coherent’* I directed Rudd to “allege who violated” Ms “cosstiiutiozml rights,” and to “identify 
the constitutional .rights that wore allegedly violated” I went further by telling Mm that he could 
present testimony of witnesses,, or documentary evidence, but that condusory statements were 
legally insufficient to state a cause of action. It was my conclusion that the defendant could not 
respond to the complaint and that I could not try the case without more notice from the plaintiff 
regarding the basis of Ms complaint No complaint can proceed without this basic informaticn. 

I would further note that Rudd followed the admonitions of the court, amended Ms 
complaint with more spocj Jtoity and proceeded. His complaint was not dismissed b scans® he 
failed to state a causa of action, I also noted, that Rudd had “filed numerous other complaints in 
tins court which had, been dismissed as frivolous. 

I noted in that opinion that I was "committal to protecting the valid constitutional rights 
of prison mmates/' I noted that the courts were drowning in frivolous prison litigation and that 
frivolous prisoner litigation, threatened meritorious prison, oases that might come along. Some 
seven years before the Frith Circuit addressed this same problem. Gabel v. LvnaiigM 835 F.2d . 
124 (5' b Cir: 1988). to 1 995 Congress responded to the problem, which I and others had 
identified by enacting the Prison Litigation Reform Act. TWs act requires prison Etigaafs fo 
' exhaust all stats administrative remedies before filing certain types of lawsuits, and directs the 
courts to dismiss actions it deems frivolous or malicious. 

In Garlotto v JvfissssiDpi Department of Corrections . 2:93cv24t>, I wrote “The court does 
not mean to indicate to prison officials m any manner that they can deprive inmates of 
constitutional rights teat are consistent with imprisonment.” 

49. Is there an exception for cases that the judge has good reason to believe are unlikely 
- to be successful? 

No. 

50, Indeed, iiadn’C the Supreme Coart instructed federal courts to interpret pm «?■ 

complaints more liberally than those filed by represented parties, not less liberally? 

Yes. 
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51- You did not cite any authority oilier than, your own experience to dismiss die ease; 
on what power were yoa relying? 

I did not dismiss the case. I instructed plaintiff to amend his complaint -within twenty 
days to allege who violated his constitutional rights, the approximate dates, times, and places that 
these rights were violated and to identify the constitutional rights violated. I gave Mr. Rudd 
twenty days to rile his amended complaint 

ta United States v. Maecachrm you denied a habeas corpus petitioner’s motion for 
recusal without referring the matter to- another judge. The petitioner filed valid 
affidavits stating that you had a personal bias against him- The relevant statute 
states that when affidavits alleging personal prejudice are m ade, another judge shall 
be assigned to hear such, proceeding. 28 U.S.C. § 144. 

However, you decided the case yonrself, stating that the affidavit was false. In 
support of your decision^ you cited die dissent in a Fifth Circuit case. 

52. Why did you. do this? 

To answer tins question, I muse point to some of the facts of the case, and the specific 
allegations that were at issue. This was a case in which the defendant MacCaebran. pled guilty to 
defrauding numerous innocent victims of hundreds of thousands of dollars. He obtained several 
continuances. While he was out on bond awaiting disposition of the charges before me, he was 
arrested in Oklahoma tor another allegedly fraudulent scam.. The plea agreement which he 
entered into with the government, before his plea before me, specifically provided that one of the 
conditions for his guilty plea in Mississippi was that the government would not prosecute 
MaoCachran on the Oklahoma, charges. When Mr. MacCadiran pled guilty, I questioned him 
extensively as to whether he was pressured in any way to plead guilty. His unequivocal, under 
oath, statement was that he was not coerced m any manner. Tire record clearly showed that his 
affidavits were not true. 

Under controlling law, MacCackran did n.ot rile valid affidavits stating that I had a 
personal bias against him . To the contrary, I found specifically in my order denying the motion, 
for recusal that tire affidavits were not valid under controlling law in asserting a personal bias 
against me and cited controlling Fifth Circuit and United. States Supreme Court precedents to 
support that conclusion, United States v. Merkt, 794 F.2d 950, 960 (5th Cir, 1986); United 
States v. Re&vcg . 782 F.2d 1323 (5th Cir. 1986): and tricky v.I/n.ited States . 510 U.S. S40, 555, 
114 S.Ct 1147,1157, 127 L.Ed.2d 474 (1994). This order was appealed to die Fifth Circuit 
and the appeal was dismissed. 

While I cited Judge Edith Jones’ dissent in U.S. v. Anderson,. 1 60 F.3 d 231. 235 (5th Cir. 
1998), wherein she said that federal judges “must not cower before heavy-handed attempts to 
stifle their independence by false attacks on their integrity” my decision, as indicated above, was 
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based on controlling Fifth Circuit and Supreme Court precedent, not the statement of Judge 
Jones, Judge Jones’ statement was notliing more than a bedrock principle of judicial 
independence. To my knowledge there is no legal precedent suggesting otherwise. 

53, Regardless of the law, would it not have been more prudent to reassign the case? 

If: was my duly to follow the law, This I did. Although defendant appealed this decision, 
the appeal was dismissed. The Fifth Circuit did not disagree with my determination. While it 
might or might not have been prudent for me to reassign the case, it would n.ot have been 
consistent with controlling law. Under my oa th to uphold the Consti tution, and laws of the 
United States of America, I do not have the luxury of disregarding the law. What 1 did was 
consistent with, controlling Supreme Court and Fifth Circuit case law. 

54. Is it appropriate, in your role as a judge, to declare false an affidavit that makes 

allegations against you? 

In my order denying recusal I analyzed controlling cases and complied with the dictates 
of that precedent. Various orders entered by me in this case have been the subject of at least 
three appeals to the United States Court of Appeals for the Fifth Circuit. Bach and every single 
appeal has been, dismissed by that Court. Clearly, if 3 had stepped outside the bounds of any 
autiuority granted me by the Constitution and laws of the United States of America* die Court of 
Appeals would have taken remedial action. My actions in ihe MacCaeJiran case were consistent 
with the duties and obligations imposed upon me by the Constitution and controlling case law. 
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RESPONSES OF. CHARLES W. PICKERING, SR: 

TO WRITTEN FOLLOW-UP QUESTIONS OF SENATOR JOHN EDWARDS 


1- These questions concern your off-the-record communications regarding 
United States v. Swan, Z:94cr3PR {S,D. Miss. 1995). 

A. On January 30, 2002, Senator Patrick Leahy asked you to disclose all 
Oral communications with the prosecution team, others at the Department of 
Justice, or the defense regarding charging and sentencing decisions In United 
States v, Swan, No, 2:94cr3PR {S.D. Miss. 1995), that are not reflected In 
transcripts made of proceedings in open court. In your reply, dated February S, 
2002, you stated that “on November 15, 1994, 1 had a conference with defense 
counsel; Mr. Bradford M. Berry, who was one of the trial counsel in the criminal 
division of the Civil Rights Division and Mr. Dolan Self, AUSA.” You also 
mentioned two further inquires of Assistant U.S. Attorney Jack Lacy in December 
1994 and January 1995 and a call to Assistant Attorney General Frank Hunger in 
January 1995. 

B. At your hearing last week, you and I had the following exchange: 

Senator Edwards Did you have private meetings with the 

lawyers in this case? 

Judge Pickering. With the defense counsel and the private counsel. 

1 had a meeting with them, yes sir. 

Senator Edwards. So the private meetings did take place? 

Judge Pickering. A private meeting took place. [Tr. 125] 

C. A letter from Assistant United States Attorney Jack Lacy to Civil Rights 
Division supervisor Linda Davis, dated January 5, 1995, states: 

As you probably know, this case has had a history of off-the-record 
conferences with this Judge, in which his displeasure at our 
insistence on the §844 count has never been far below the surface. 

He has had conferences on several occasions with Brad Berry and 
me, both during trial and after, and subsequently with our criminal 
chief, first assistant, prior U.S, Attorney, and our new boss, Brad 
Prgott 

D. The case file In Swan contains a one page document, entitled "Criminal 
Docket Before U.S. District Judge Charles W, Pickering, Sr., August 15, 1994,” 
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Owhlch reads in part: "in chambers conference held prior fo appearance in 
courtroom.'’ 

B. The Committee has now interviewed one of the lead attorneys in this 
case, Brad Berry. Mr. Berry has indicated that, before the government changed 
its position regarding the §844 conviction, you had commented on Swan to 
Assistant U.S. Attorneys other than Jack Lacy in connection with matters 
unrelated to the Swart case, seeking a way for the government to change its 
position. 

To summarize: Although you told ma that "a private meeting took place," 
and told Senator Leahy about a single off-the-record conference with multiple 
counsel, the tetter from Jack Lacy refers to “conferences on several occasions," 
including conferences with individuals (such as Brad Pigott) who you did not 
indicate ware present at the November IS, 1994 conference. In addition, the 
docket sheet mentions an “[i]n chambers conference” on August 15, 1994 that 
you did not mention in your February 6, letter. Finally, although that letter 
mentioned three contacts with individual government lawyers (two with Assistant 
U-S- Attorney Lacy and one with Assistant Attorney General Hunger), Mr, Berry 
has indicated that you raised the Swan case with Assistant U.S. Attorneys other 
than Mr, Lacy who were appearing before you In other cases. 

My questions are as follow®: 

■ Beyond the November 15 off-the-record conference Identified in your 
letter to Senator Leahy, did you have any other off-tha-record 
conferences with counsel in Swan 7 

■ Beyond the two conversations with Mr. Lacy mentioned in your letter 
to Senator Leahy, did you have any other off-the-record 
conversations about Swan with individual Assistant U.S. Attorneys? 

• For each such conversation or conference, please state the date, the 
participants, and the context of the contact to the best of your 
recollection. 

I have no independent recollection of any off-the-record conferences or contacts 
in the Swan case other than those describee in my letter to Senator Leahy dated 
February 6, 2002 or my response to you, However, I don’t ever recall trying a case in 
which there were not off-the-racord conferences. Sometimes these conferences are 
requested by counsel for one side or by counsel for both sides, and on occasion by me. 
Many procedural Issues are resolved in a much shorter time by these conferences and 
many times the parties are able to better understand tbs position of the opposite side . 
and unnecessary testimony is thus eliminated. As you are aware, I have responded fa 


2 



169 


03/05/02 IDE 18:32 FAS 


®027 


numerous requests for information from the Committee, Prior to responding to Senator 
Leahy, and prior to answering your questions I reviewed my Order of January 4, 1995, 
end sentence hearing transcripts relative to Daniel Swan dated August 15, 1994, 
November 15, 1994 and January 23, 1995. i did not review any docket sheets or other 
records. 

People for the American Way requested of my court reporter copies ef 
sentencing transcripts in the Swan case dated 11-15-94, 1-3-95 and 1-23-95. There 
was no hearing transcript of 1 -3-S5. However, there was an additional transcript of 8- 
15-94, i advised my court reporter to so notify People for the American Way and if they 
wished the transcript of 8-1 5-94, to include it when she forwarded the other two. if is 
my understanding that she did this. 

I do not have any independent recollection of any conversations other than th® 
ones that ! mentioned. However, in view of my practices outlined above, it would not 
surprise me if other conversations related by Mr. Lacy in his memo may have occurred, 
if they did, I am confident that they involved procedural questions, ways that the trial of 
8 - 3 case could be speeded up, or were much the same as my previous conversation 
with Mr. Lacy- -that I was concerned that I had not received a response from the Justice 
Department. AH of these contacts in my opinion would have been consistent with my 
response to Senator Leahy and rny Court Order of January 4, 1995 which seta out the 
issues discussed with counsel for all parties. I do not recall any conversations with Mr, 
Plgott or other AUSAs about this matter. 

2. On November 13, 2001, Senator Leahy requested from you in writing “a 
list of the captions of ail of tha criminal cases to come before you (to include the 
names of ail defendants in each case)/’ in a letter ef January 14, 2002, you stated 
that you had received the Committee's request for “tha captions and names of 
defendants in all criminal cases to come before me.” You stated that you 
"complied with that request on the same day by express mall." You provided the 
names of more than 300 criminal cases, You did not include the caption for tha 
Swan case or tha names of defendants Daniel Swan or Mickey Herbert Thomas. 
Please state why. 

Senator Leahy's November 13, 2001 , written request was received in my 
Chambers on November 2S, 2001, about two weeks after it was written- I was led to 
believe that if 1 provided that materia! that day that my nomination would be voted on in 
December. Consequently I responded that same day, in that response, i stated “I 
attach a fifteen page report showing all criminal cases which ws were able to locate 
from docket files in my chambers handled by me (including the names of ail defendants 
in each case!," This was a computer generated list from the Court Docketing system. 
Chaser. It began with the first entry after electronic docketing was implemented In this 
district. According to the clerk's office that implementation was May 1 , 1 994 for criminal 
cases. The first case actually filed in Hattiesburg after the implementation was on May 
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3, 1994, and was 2:9SerS, the case of Swan's juvenile co-defendant. The Daniel Swan 
case, 2;96cr3, was filed in March 1994 and was, and currently still is, maintained only in 
paper docket sheets which are located in the Clerk's office. 

According to the Clerk’s office, there is no listing of cases maintained anywhere 
of these paper docket sheet cases. In order to generate such a list, one would hays to 
go through several books of paper docket sheets located in the Clerk's office and 
manually prepare such a list As I pointed out in my November 26 response, the report 
attached was generated from the docketing system in my Chambers and represented 
the readily-availabie information I used to promptly respond to Senator Leahy's request 
and explicitly stated to Senator Leahy how the list was developed. This was the first 
time I was aware the Committee wanted this list. We prepared If the same day we 
received the request. 

You will note that a summary of the search criteria employed is contained at the 
and of the report previously furnished. This indicates that ail criminal cases assigned to 
ms and filed or terminated prior to November 26. 2001, were requested. An identical 
search performed this date did not include the Swan/Thomas. case for the reasons set 
forte above - they simply are not contained in the computer docketing system. 

Thera certainly was no intent on my part to purposely omit the Swan and 
Thomas cases from my latter to the Committee. The fact that tee casB of Swan’s 
juvenile co-defandent is the first case listed on She computer printout, to me is an 
indication that i had no such intent 
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OF JUDGE CHARLES W, PICKEEIMG, £& 

TO QUBSXffl®^ FROM SBM M3SS FBIKG&tS 

J . Oae «f the toilers sappfirtiag yasr wMsSaetHift that §k& €®mmUtm rmfced fe atom 

Msl^mh Jlnfe* s Beparty IXS. Marshal who works m yvajc Ifofce ttse 

Infers I asks # ymi about during the fee&rs&g, this fetter w'ss- fisted Octofesr 25,, 2§S1, 
.ainsl >ms Jkxefo fr mm y&sr chambers t» the Tastiee Beparinsesfo 

Bli yss ask fttaar siurrsat employees to write fetters f» raRpfsrt ef yew nofsiaaffcsf 
If sijj, wte ilf&yss ask other fern Ms. Ssfes-f Mease provide captor ®f all Tutors 
’WiSSsHi fey ydftr mart employe** if 0wy have net slrsady been scat to the Jaatfce 
I>«psr£i»est s© fee forwards# £© the Comrn^fere. 

T 4M net .ask tancat tm^loyses wise had mt §t& tofito&tcfo. a desire f© help tv writ® tetter s 
m sup-post of: my JMBBiutffcsL 1st im sap lam whsi happened m rcgtuxl t© fas fetter fe® Mslsnto 
Ruto*. AtelfsJtemcs# §sm my first hearing so October l§ y 2001, Mfehmfo Rufef a^sssaelgel mo 
as I wss sorsfog tote my ctosfects, as# expressed veiy sfeortgfy her ccmecni about the 
allegations that fcsa! been nrude-sgatest ms msS noted how uaMr ms thought ffesy were. She 
wanted to fa&ew, wfect, If tmylhtog, shs assM do to help- lao. J iis^soi^led, ^sortaaseoHsly, foa? If 
dho would lk« as wssts a Jeasr that would, he -fee, 

Ms. Rsfee's phase number is ($33) 582~84£4, 1 wohM be happy for you> or ssnysaemfeca: 
cfyuur stof£ to ccmisct Ma. Rsbc to hearhefV5*stos of hew fois fester earns about 

As Afifcatt American iPcptoty 0JS. Material, Dermaris G&femafo who works with Ms* 
Rub®, sefee works' to tsy cowEnaess,’ Ssmcttotehafik; fee stepped feymy bescli said told me hzm 
xtsse& he app'ed stsd my effort m feytog to fee fair m ssatanctojp 1 fearvo not tgfeo with Mr. 
Colmgsh about lay eoiifiimsston' or about writing a fet-tor, but t foel to’ha would have feoaa 
SMppap^y^ had I asked Mm to a ls.ttsr. fits pheme rmmim h {601} 582-S4<$4w I woald feel 

perfectly coiafbrtabic vvi^h ywa or a mwaber of your staff conmettog Mr, Cblerrtasi. 

O ns ■daysnbsfcqacnt to my October 18 hearing, while i was hoMtog court, T no febd m 
• African Armsricar}: gentleman sitting m on foe proceectogs. Whaa i came back to my drsmtas, 
be came back and requested an opj»rtumty to see me, He^Kleri .Tobnsoo, works fethe U, S. 

F relation Omcc. It bad been almost a year since be hud bees to 'my ooisri and, T did tioi at first 
reeag »? j® Mm, Be conveyed to mo fiat be feh the erhicisras against me \^^r= unjust srtd that he 
wanted to help me, Not reaftomg that he worked for probation,. I mentioned that others had 
agreed to submit letters of support, but I did not ask him to write a letter. Ho later told me foai bo 
had had lunch with foe state HAAC3? president, and according to wbatbe sosyeyed to me, fee 
' told foe state NAACP president ll;at they ^»crc' wroag to their criticisms cfme. He also allied the 
state KA ACF presifoeqt if be would sit dows and talk wlfo jrcs about- my views «ad record. The 
president of \h& MAACR fold Mr. Johnson he Would let him know, Mr.. 3'oJmsch advised foat the 
next day foe slate NA ACF presideat raid Mm thatlie did not- want to meet with na» to discuss my 
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record. Mr. XoXmsoif s plwiie number is (60 1 } 965-4447. Again* all of the actions taken by Mr, 
Jofeasois waste m .Ms own fedisttve, 

Addidofiall^ feet® sm three gs&b&km officers who regularly appear tefots xm.. 0fi© of 
fern. iters Fetrsll (601 ^12-5253% earns to s$5 me as a. spokesman for sE throe and likewise told 
ias haw istnrsr they tfioegfjt the eni&ims of ms were* TM&ywmtsd to know if fere wss 
anything they emi M do, I did not ask fern to writs letter, They die pouB out to m© seme of fe 
■esses to wHcfe I shewed !eiit©acy and compassion. 

Schafer Fcdagpld, wife all ^efersnes, a Bpjtonss is ccssteented- wife j^ray&&foj& 
stoutstion. He is attacked and enhotoed by Interest groups gad fe natlosil press smd can”! s«fe 
aay stofcs&al isaaS he pppuurs fetors &e Cornmittoe. ’ Wfeii a person Is to polities assf attacked, 
feat person cars defend Mmsslf fi was my hnprssstor, and my sndferstasdffsg fesl teomfess, 
IJenaccrais arid Jtepsb&caas, in fee past hays all requested and sobralttod fetters fust a& 1 have 
dorse. 

If yeas w£g nscaB, tfe sssfhmx letter to Senator Pasehl® feat, dosed fee Hart Senate Ofjfes 
Building, was dSssovmsd eifesr fee day fefore or fee my I cam# id Wm%m0o® far jny fear 
hesmag. <m October IS, WOb My first keansg- was fee lbs! settee i fed of say tiftpcaHian fe rny 
aoaifettdBi* Pmr to feat time, attorneys had offered to write support Jcttmrs and X had 
aSscootagsd <fc«n irons doing so. After ffeSttise, I mid fheso attorneys, feat tftfeysfeS wasiad 
to wife loito, fey cfeM fej so. Because fee safersx scat© ^giM mail service to fee Setse&s 
office feildmgs- to a hall, fee Departoiail: of festtoc instructed me to have fee letters iagfed to jsiy 
cbsprbe^'sml tor trrsto fax fern to fee Jnsfex Department I followed fee- IDepartmeat's 
msirae^cm . 

2. At year fearing, 1 ssfed if yen were aware of attorneys who yon asked to write 

letters for yon who declined, to provide letters Ycm answered as follows: 

ci I am not aware of any. I «m not saying; there arc jsnt - well, fbertr war* n 
emtpXe feat said they were going ta write letters mid Inter enme back smd saM 
that prssanrs had been pat m. theyi aas jfey would rafeer pot. 

ft* Other than the attorneys' who informed yeti that t%vy had beep pressured not 

to write totters, did' everyone who yos asked for a letter provide one? If not, 
approjrfmatdy bow tm&y attorneys- did you gsk for letters win* did pot to 
write them? 

To fee best ofmyiccofedep every other attorney wife whom I dl *cv$&t& a IsStor wrote 
& totter. Actually, one of fee two todmdoafe ! mentioned gt my tost hesdng was sm attomsy, aiid 
&s oilier was a public qfHdal. Again, X ceitemly did sm pul pressure on imytrne to write ksto 
ncr tty {Q toll them what feey should say ia fe leHare, 
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h, Fleas® elaborate m your f gsfessy Hurt smm Mwyars fefsriaei f-m &a* 

pressure had feces fei^mglst to bear os ttes, Haw ip&ssy f&dtNfesfe fold y&u. 
ffeai tfesy feed been pressured? B« y*m know wife was pregsttritig Cheia? 'If 
s% Mssse prorMe assy details of these fictfvftfes .ofwMeb yaw are aware- 

The a&oiiaey tfe£ 1 coalsctod about a. tetter ? mentlomsd Is m>‘ jsrsvfcess sreswer fed fees 
called by a reporter for cqissaesis shortly safer ! was aefensfod. IBs coforttoUl .shorn' m& wm 
paslthrs,- I talked Mm sh&%{ wnimg a fetter Mid lie told ssc ifei ho vmnm i® m. Ho ter 

told Sojaeooo also ffei fee was rscsfwig pressure sat to write the letter. After I tosmed. feat be 
was fekf pressured, I fed no forte- cragsel with Mm. Tfe gogy other- mfevifed I recall talking 
. 4o sfeiit a tetter, and who did sot send a fetor was a public offtelsL Be had opposed my 
cossfaatea dprea veto’s ago, %et fe.fed fesa Is court fetors me ss s pmBo oM®M and I had 
the perception that perfeps Ms- feoprsssbis had efeasged. } called Mm and asked fmt ff lie felt ‘ 
xaefeed to write s Ic&tisr, 1 ws>wl*3 sspprectete Ms esidcffsessisiiu He toM m& fhaf fee Would do s®. 

Be dm iipr write a letter. Iter, T was told tfer fee foil pressured mi to writs the letter. After I 
was told that be jell pressure, T tlfd not .contact him agate, 

I attach & copy of a newspaper griSds that %»|ssisrsd hi tfe Now York Tfees m Sunday. 
Febw«ay 17,- that reports on tils sampjatss&we, 1 quote from dmt article; 

'The judge's widespread psp msstiy m Ms feme town. fess been fms&Mmg 
to die fiisay civil righto ssd afejta sights groups ifet have worked to por&ay 
him s& m ifeologica! rdic of the old South , 

3ev v «raJ opporscsts of fete sefensjfeu fevetsfcsd uasuceussfisUy to ge£ fels 
supporters to cfeiigc Ssetomifes, and their maMfey la do so rctote toe distance 
between fettotisl'Hbcral groins ml many Southern BlacJcs in small towsi^T 

Ad 0 li|onally f While I was in foe process of ssawodng' those qaeslictis, an Fferasry 21,,. I 
was advised hy a fiiasjd that Rev. Ken Fafifey, who hast wrfften two letters sUpjp&rffeg my 
nomination, was contacted on foal fey by a represepiaii ve of the fcfctttag HAACF, I was- told by 
to'. Parley thnt this Tzpr&smtztivc afikcNAACT requested fe to. Fairley no longer support 
mymmfeflfen- - 

Bid y mi have follow-up sim versaffe&s with airy of the lawyers wk& Hltlmatcly 
wrote itxicm far you prior to receiving (hose letters? 

Given fee press attention io my xiomi nation anshtg after my fta&hcarmg, abnost every 
time. I go Is a public place or speak to ?_ person in Mssissippi, I zm. asked few my ctoffiiinKfea 
is gotog hy lawyers and mm tewym wfem I fevu known for many years, Accardingfy* I have 
fed convcrsaitens wife them regtodfeg many items, inctedhtg my md feters. Some 

cf tec coaversafens wers usdoohto^y wife attorneys frmn whom I fed previously requested a 
icftcr. Koaethate» I dt* mtra call fevfeig any ftsllow-up conversations with my attorney for fee 
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purp&sQ ©fmpestkg sggfe that ihs sBaas# wrii= a le;ie? wMefe T ted mt yet raoshred or 
fevofofcg flie conical- or sista&nce c £ my latter %hm I ms sol yet tea&KxL I bosses^ io act feel 
fimt mywfi who wn?fe a letter oss 'my Mtalf M any |^sss*mrto m so, 

3. % u »j€ tsfyasr smpsMfstied spmicsss to a gshdsr dficrhcfesilon eas-% fas w*aie? 

‘■Some seem lo femk that every time an stivers 2 employment acttoa is lakes 
egaj&st one protected by Xftk Vlfthal d&srimiatt&on has occurred and <sn 
scli-on caw be brought aacfe? Tftfc VII, That h one of fee unfortunate side 
effects of attempting to provide proteettou for u IcgSibnste p athlk interest - 
eli min afing fesertostositen, Thst is BLnfort&oste. It creates aafulfiHad 
enpectailcas, it makes it more <Siiifd$t for coartH to reeugafee legitimate 
instances of dkcrfaritiatfc® sad ftcraaUjrtsnstesiu fee workplace “ 
Tkomiox v. WnBuer, C.A. 2fo. 2 jS4cv 278 (Oct 17, 1956), 

Yea fcaveusad vary stoiliarljisgaageiiit esses sllegtog race discriraieafron as well. 
For example, to two separate- employment dkcmam3ticu cases, on e Bad 3 half years 
apart, you -wrote fee foitewfeg; ;t Tb« fact thst a black employee is terminated dees 
cat eatoinarjeaily indicate dkerimtostioa. The Civil flights Act was tot passed to 
guarantee job security to ei^ptoycas who do not do tbdx job adequately.* Van 
continue to both 9^sbs% K Tiu- Courts are nof super personnel managers charged 
with set-mid gacssiag every esiiplcyssent decisis matte regarding minorities. The 
Court should protect against dhq-lmtoafkru bid if can aa no rrmre. This case has all 
fee hallmarks of a case that is filed simply because aa adverse employment decision 
wa» ■made In regard 'to 5 pr&teofsd Enjaertty,* 3 ' w. C% ■&fi&fi&s t &iirg r C.A. 

&9&v$27f& (Bfeb. If, J&hiism % S&sstk Mmsssljfipt €LA* ph* 

2t95ev5£7?0 (Sept 4, IS9S). 

Based on these stafemeafe,- do you bdtevc &«t <*» employee with a legffcate 
employsaeat discrtmto afSm claim might "be cewcemcd that you do fiM haw ail open 

Wtol tewerd these types of cfetfo&s? 

Whh dhferasc% 1 do ns& belters th&\ atit^csyees with t-foptiiMi* emptoyjttent 
dtetaM3oit claim Sshostd hayo mf baarte for concern thatl w&eM sol ha vet an open h£b 4 
toward fear kwsrnl But as a matter ef law, there isast be proof of dlsatmtoastoa. 1 agsc$ 
federal laws, tnat px&lblt discrlmisaiton base*,! <si race, gender, and age. These taws mast b& 
enforced. T sis© foslfhat &krofa$ lawsaits sre dctdfficalal to legUimafo discilffilMfoa o&dnu 
ajtd to feS'ployej-ompioyee rdabous. But, I do£f i few qT any way to avoid si! lHvdkns lawsuits • 
mi pjxivids protection %§pfcy$t limtoato^Son, wfeo do cot do their jab are- reactaxxt to 

ace^rc^sosabllity torpor wotkpadhrmaoce and €0^3foyssswhd dfscrfoibiafeara' ndpcM to 
adni'i; dlscfecic^foa- 

My rsasQ-rcl o» the bench indices that X foir to deployment dtssimtoatton 
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Fr-oni 1 992 isrfil 2601 » l-cfessd 120 esag&^tmafti dfeoimfefe m &ss. Sixi^eisfel. of t&sse- eases 
dl^saged of ea II were rnfscsfesly di^assad., 3&v o'Wcfs 

fcassferasd S 3 a Tymjgs&r^jsfg^ ftar dt^sosifa. ses tee were- tried a* ¥effei Tbs &il» were 
resns«dc4 to slato eaaH«r¥ntt» disposed^ feroferi^©n$, T p^&4 

summary jssdgmsnt to ®i#y 3-9 |*etoc*t of g® cm^Hymsmt ess'ss fcdte me, hi csfflfeast to fee 4S 
psssssf fes&ssSlesl 

j a ttach s cmy mn Isttsria fee s^ior 'wrffesst fiy agfee&vy If® W»$s ofTupafe. TMs 
tsiter was Hjisc0^fe4* Mr. Wsidg fiat «|$jssfss! before me m mom fesi &mr or &» fees dunsg 
fee 3 1 ^ i iggwft fees m ti# h$A htA does tew of my le-p&fefa os fe ht&tfa. S» & op® 
offesmo# prosasast e^&ymssr lawyers m fee stm Tfco 1st of fife pra mm is m^rntmng 
fi®e8jfc3««s In msgh&m&ii ofeenisinafei cases, Ws ifesn't feet ifist I fears -bess osfbaiafly to 
employees fei saeSs; caasa. 

X also aUscfe a copy ci'a fetter g® Mary Bslisr who fisi an dfscdmtoafe * 

G3SS& festive mo fe fee ea% i&Kfe* Sb& bteates ihsishe felt feat hep eBifsIoymsM esse, wMdh. 1 
^silkal, w$s Jsaaifed fairly, 

4 Armmg j®w &gtoi©s% teel 5 isftiB.£ fe several fi ©sdrsd. is npobt Jsfeed &$*&£$*& yon law 

prwsfei, tiers d-e net appear te be iruy cases Is wfiicfi $m mU£ is few of a 
fw»aa& e'smpislsfeg cCtaX djacrimfestbm, /Uasss!® -£*s£ of wfiidi we sr-e awsfs; M 
fcbkk vm &ub 4 ferfe* a gesdsr 4frfMaafes case isjvelval a mate 

pfafisHlf. __ ' 

fa yorrr cteycs years on fe fccatfe have yoa ever fes 4 a easa Ssefferaysit 3 sy©Mn| ? &s 
faatjr v£mr v a sao^isttjsa* cfafe fey a wogetim *JT sex-aal f«sr*as3fteai: or 
(f mcrimfeatisjs feas-sd os gssd«r fefea? If so, please desedfee fe e fecis £&d lss««y 
raised in tfese eases and ivliy van believe fee claim or dafnss wey-s m&rit&rims, md 
please provide fee cejnisiftee Wife copies of yom* spfefens 1» fees? CMS®?, 

1 feavc fiid rmmem&s cm^oymcnt cases before me ifial T fMt had went Tfes tiB cases 
feeihre me. fcat’Setilad weald Bksiy not have seiiled, iff had not Mt fey fisd jawat If a case is 
gofeg' to be femissed on aumsTejy jud^jssat an opfelor. must be written. 3F summary. 

Eo feg to fe e to ied . li fe nets-eecssa^ to write an opislian. since i Ho ttt&Smt can bs Sesiisd 
wiCboitf a writtm opinion. 

hi almost 41 offe smpfoymsat esses fei f felt fesd merit I«s^rcs®ed iny mpres^fons to 
cotansssi mid mcsl (6S cases) settled. Alfeongfi J did not write sa cpfeios in almost .any of fee dS 
cases that settled, T did wsjte an tigm&n. is Saa&a Hudtes v. rewd Cxpwn .fey sglngr. t 
Ronaocaliora, d al. Ko*^5cvli^*S. . Hic^aintilf*^ fe K»si«stiog saasager'fes: fe© local 
Howard Johnson Motel k.Ba1*ieslmi-g, Mississippi Her complaint alleged fei wltlle & work 
she was isragsed end subjected to sexesl dismminoiion by tm of fee owsess of fe joctfil. Osc 
of tfe issues presented was WRcfer eraot fee plaintiff had msfflwl appropnial'o 
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defendants.- ASasp resolving H® nisflsr fe. fe’/of of pfetitlfT as to' file sorpesato .axsd o®e 

oftfe dle&&ds5$% ? iksisfesed sfeeftM oilier mtfmfel dejfesfefei. 1 &nfet rafcd 

tfettfe itim&mUt ware nsi entitled to saivimssiyjMgissait oss tbs bulk ©f Title VS 

feifeerfesi fee tsfemilsPs stole law efeisss of wrosg&l dksfetge., negligent te£felto& , 
©fsmcSstmsI ifis&ssif ssi jms&m bfpEtv&Gy wer# vMsfe. Aficr miry of fee $®maiar/jadpr*s35t 
qpiMkto oa Jane- %% 1 B 9 S, tfee pssfe negytktod a settlement on Angsst 24 I 9S£. A efl$ jy of: say 
oplstots eB?s?«a in tMs csss oss jftose 14 fSSJfe-is ^as&cfe 

T toe prssfiftd over sacral otlisr ssssEZoskm sex dissrmsnatso^ cases. Although 
opinions were ook osteed in tlws fcOo-wfei eases, 1 have keen skim to rcee-stnsc£ tbs fess&s asst 
zny conefsslass afesst tfesss «&sss. 

fn the -case of Breda Scrnggs v, Ijgwefe Home C&slgts. 1m. Mo* 

PlamEiff was s.fetoais safes cferifc g£ fee &&adaa!*s fee in IMSo^srg*. Mississippi Sic Ssfed a 
claim ^gfag disuiB^feiorf ifsatal of prnmotks y dbpsiato &e&«i?ss£ h* fee paysae&i of wages* 
ssssssi'bis'ss^p-e^t fesed cat W'gsr.fe, sod &r jekHatieii, asserted ifei she fed feeofl 

harassed by a male oo-^mpfeyec who W sssd #*8$ive kegssgo toward her, She also alleged 
fear basses® cffegesa£ffirsbs «ms dsated pKsmetfeas sssd paid dfegaapate wages. Arsvssw affec 
cridopce pr esgnfe d so sjs ca »8£S?a®yjtis|graess£ i&Svaied feat the pfeh^itTs -dafais for #&psrato 
wage p&yssjs&ti and dedal of psoraotimss was sot- sttoeg. Bat* feear-s was evidence feat aco- 
«®pl eyes fed bees.. ifetbs-Sy sSssssv© toward her aad fed sssdb fcacaastog statements to her. T&o- 
qWHgoft j^aseg&sl to me was whether isasB^HBBeaa was swsss c* fee stafvo rasKlsf asfl 
whether few* pfetoinThM timely ^sorted sucb imtpabs srto rfecstod fee foierveasim of 
mm&gsdc&t* At & predial eos®a«sse cso Api! ?, |^ s j o3&vsy^ aty ^a^i% aboai fee ciise to 
fee attorneys ar«i fee esse settled* fe^re f entered an. eplnlor., 

Tito c.aso of Btofer v. St&cfeett oi ?i N«« 3;92ev62i v mvoked a non-fmy ease in w'hidi 
ptata&rfed ails^sd ?fet sbs was mi belpg paid wsgcg cosnp^rabie to slm'3stiy s-JtoMal male 
tepfeyess, She filed an BEOC cesmp|akt B& employer terfenated her. I wgmsyt£mf 
fepreSsioa to coans-e" that the -ease fed mcriit and il was settled far 3 eonsiderabto smomt of 
msmey. I &S pteaSff fed m excsptioaaBy strong case go fee w$\vi of ret'afetosy dl sofesge, As 
mdfcatosf, Ms. Safer fes snbnnttod a. letter siippcroi my mssefesatfon whtoli is attached So Ifwsc 
rogpasases, 

Teresa Ginl^n tJp^ho'-» y, State of Mksi-ssfgoL et at, Kb. 2;5BcvS?i s G J Involves? 
EllegatloBS Hast a nti£sp wofemg for fee Mississippi DepRitnieEt of Cofrecticns fed. feces . 
hsswjsed by s slafrphysfeian, l dis'cBsssd my in^pressioh of this csss wife i&s partial This was 
the second' O-ass ifes fed fecen 'before ms where there fed been sn allegsta feat prison ofBclals 
ware attempting to plant conlrabsEd on employees they wentod to discharge, 'ffec ctfesr pfemiifT 
fed carried Ms eyidancse to the FBI and tfey had ffend no bask Ta mves^gate. Tnc Mississippi 
Depsitmcat oiCasrsc^sm had also fes'asligffited fee ctfea* plalnfeTi? sHlsgatbtss aad fevmd bo 
basis for soflcm. Smcs this was fee second lim-a 1 fed licaid feesa &lt*gslsons s I STS-ggeSK*»i t» fee 
patties i'asf a tafei party tros%?dox5 kicuM he- coodaetoi by fee Mississippi Xtapotteent of 
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ft&lks Safety. The pasties agreed aad this teestlgsfta was egtkg s4 If task Mississippi 

Gf Csttcctims wm pfenning mptefs s^, I wasted $» tmw* md ecsp ft. 
Alfeeragh tfea fevsssfgatta fey Os£ MfesgJedpjpt Dspaftissut &f$viM’C Safety 4%3 &oi easfta ' 
ipfakflfis 5 sfisygstess abos# $k$ pi^gg*tei4ea!^ &sw3$tdh&, s&c£% ate te Itw^gaita 
was caoipfetsd, aod fessc-d my assessment of the esss,. the p.artiss Seale*! fes data. 

In ftagfer<3ass y, hit A Oatfsaafajs. >fe>, 2:tRteri33?Cr» plafaffifS&l m eaqfisyts mas 
dt^tetatta esse isgsta fear casfjbysr ate sh& -was mills cac staff? ate Msg: 

bfee& She was feed as a ^safeMta fates? scd alleged tfeai gfee was &b mfe fesafc wb® was 
flsjp&rped Is tel position- Sfes affegsd fesi- feW mate co-SBapfoyfies mho wsse sfesusrly gfeaafed 
tstecetsoi ted. $he sMsusd £hs$ shs had a ^ps reserves! csssv@s^®s.wMfiia te sHgMffvisar 
afedtted te£ sits mas tesmtetad fescsase sfe was « teisfe. Ate pxoosa-ding' frosgfe dlsoowy, 

I eos&ctsd aprctrls! amT&4&&Qj3iib& csso. Ate'rMewfgg ifec facts with tfes p^fies «o4 te 
likelihood that Ssa easa wosM prscssd to trfsi based ©& a ea&flict to ifes pasties* fagsasl 
jssserttas, fee casc-sailfed. 

As Indicated *& gsassfeaa as&feer 3 . afeovs, 1 fesrp gr&siesi summary judgment m fiwor of 
tfap ietedasferin ejppteyKioat $ka$m$8e£sm cases mtjf 30 pejocat of fee tee, The vast 
BiaJoBiy of- cases- settled pile? fes fes mzy of say tad of spites^ 

5. 'I’fej^ag&oat te 3 §9Ss* e&lfe&stlfeg wife the Trtaxssrs Kefem Ad 

f*H/RA*T e&acsad & J Cq jjgrasg ps&sMoted. tsd essfilssti feglsJ&tta pre^Mlag 

'formssikm agate pi'Ssmers wko Cte repetitive msd frjvslte federal data. 
Begtatsg fe'kfe Afsril, Iff®, wh.^ fee Apt was s%b« 4 iat© law, tss© sp&#Sc types of 
! saaefions Wafe authodsfed hy Omgteffs,- Iflnt; if a prkcstsrfHes t&r«e Mml&os 
data fed! are dk^ssd). prisoner pcmatiesQy fe-^cs t^dghtt© fefe mfamw 

pmqMsr&f dasajtss, imicss te prisoner is in laaAuatt dssiger ©£ aortas ph$&k&i iafiary. 
,2S tlS.C, § 1 91 S($* See sitdj, if a pmoucr fifes a claim feat Is Jta oniy fnvotas, hni 
J&f «la» f^edlbr a talfetas parpBs.c 1 fe heragj » 4e^M4ass, osr sppp^rfed bf 
Itawtn^y false tEsrjjonhy, a court may order rcnjcs-tios of .a pfisossr^s w good time 55 
• credit tfea-i bss mi ytit. rested. 28 X?,S,C § %M2, 

fw * saijstaatial an^feor «f prisoaer casus fifed la yo'ar court darlag year tea a 1 ^ a 
0X Bistriei Jasdgc, yes Iteatesjsd pnstmsrs who pm s? cases wife serious 
•saaefems saver aufhorSsfsd By Congress. For m gri^ges t, C&igman fe 

Septetaer, I $94 you #lsads&ed m year fiWJtr iBoiloa a eivi! t§0ta timm fey a 
prisoner claitnlng feadcQUate smdicaj frsataat Year arte does mf refer fea aay 
prtWiOUs eiahus fey* rise prisoner, bat states feat' you ceasMered rhfe claim frivolous 
aad fereafeacd specific sanctletis sot as!iteri£ed fey tfee.fjLRA tfhe Hied aesoter 
suit #esI you csstsidfered: frlvaiiom. la pttHUnhtr, ywti stated: 

Si SpetM.o&Sey > tfefe Ceari gives notice t*j Cfesrles Bridges tiat 

sfes'iild lc« fife sso-ilter firirdotw eojs^p-fefet under 42 1XSLC?* 
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1SS3 Sit the fstars. Oust the Court will seriossiy aaisiasr emit 
very likely order Ills splsrsprlste prison officials to restrict mS 
thiit ft® privileges and righto af MstaffiBT for a perise of fWCT 
three to sis itwatta m&$r ftat the Court wffl afes eassldcr 
after appropriate {sic} smcrfoKs." 

You used afcsast cxactty Hie same (asgaugo in at least 1 9 other opinions and orders 

dtaissitt* prisoners' daises. Yel fa the section of earn of these opinions rad orders 

dealirg with possible future saaStais, you do not cite a single fedora! statute, rule oj 

procedure, Jem', rule or case as support for your threat ta impose sanctions, 

3 . Die you c.vrr order actual res£ridis»3 ito prisoner risk's and priyiicESs 
pnmnait ta such orders? Ifso, please provide a copy of any inch order. 

Hope of the mss*® ia Un= rases shat yem referenced tiled any Saftar frivolous 
eoissplrinis fed I reesfi. Cajsecpenfiy, 1 new sjsfewd any such sassttsofisns fa ifeso cbsm. 

As yt»Bisatf«s®d,!irf0^s-ay fas I wxisM “ssrfessiy coarite very SSsofy order,"’ 

certife saTictfaSsS, Ball raw orftesdsyMBCtww, BsferclfrmsMhsseordctsaisBd'. 
aa udfora, I w&nid tos done BsflsorwseBtfc to Setenatetog wo« rasuM and should tew ten 

dcr.-a, 

b. Whit specific rssrririiioiw ef prisoner rights ssd privileges did ym s 
contemplate imposing if another frivolous salt was fifed by the inmate 
subject to fee order (e.g. iraposiltoa of snlifory cos fternent, kiss of exercise 
privileges)? 

Sfee 1 was never presented wish fids issue, 5 never fictawnioml wist restriefeas I would 

impose 

c. Oia what specific legal authority were you relying when you Hires tuned to 
impost) these saiKsficiK? 

Under Rate U, Fodeml Rules ofCivil Prosedw% when an ttnreprescticd party has 
violated Ms erte certification that Sic pleading is not hsfeg presented for si imptwper paposc, 
or first fiie cte'ros arc Wssrsmted by existing Jaw, ot Shat tire, sliagalicuis sad other faotahS 
csntBations !».vc irvidsnSsry support, fits Court may impose Bgf t opt S m sanctiots to indada 
diracis'ves of a jaMWirfBty Kates arjaymte ofpsataily, Aeso satsstiois arc IWtbdto wfctt is 
saffiacat to defer rspatifion of such conduct or comparable conduct fcy others similarly rftswtal 

Nuter v, Cidxari en Tglevlsiop jted Radio. Inc... 894 ?.2d 696 Ck, 193d) Mvslwi a 

case ia which the District Court, acting voder its inherent euweng assessed over SIM ia 
.ssBClfoirs sid attorneys’ fees, distejed one attorney for gircc years, easpaaSei me Bier attorney 
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ier six months, sesSstmd sms sssiacy sjefigfefc to practise- ip Sic Bis&iol Coszt jbr ftvc years, 
and rcpsismiiietS n9&er aiiHacy f Tits Fif^s CSrsaft affirmed fee Wsirict Ccml &w$ m& 

It i? a grvss? fs-at ifeteii cosirfe s^f b sese of mipthd power feesisti to fids- 

jpdieta! sfeiyi Itai fes Micfay AcrsSl3$5 femd W-fmAml igc&s&y hm 

sotisgss seiiotisly qas&iofts 3* 

«94 VM at IIS* Tfes Fi^s Ckssls c&ssreed fe JM«e m feo "Link cgas, fojm . saM H?st 

feg- gvECcs af&e power fo issssiss cssnc taa fee seas#?* “ml is&st pow&? mi Xs.fe 41. U> *t 
703, Use Ceaji w«n£ ob u $%f 0m fee Cowl sfa mtoart pew ‘"’may imp® Giber . 

sssellotis is ostieria ctm&s I Ife fltSg^ism fesforo IsF .{PbG&oto emtis# 1$. Tfe® Sapwrae C©od 
jspassfod ©ejtasfas* snS M CS^^ess v. Kissrefr. fes.. $3f 32, II! &£& 2523, 1 16- 2JB&Z$f 358 

(13&?>, held feat federal eeisritf fcaws fee febsrant paws? ic js&smgs feelr own «sd to 

eontpol fta osoafost oftissse -vfeo ajspear faefem thorn. Kstamg to fee atatait powers of » . 
cost, -fee jSatmms Coed, (psted a s&csaffit fits? 0m Link was also qfitifacl by fee 

FSfiSs Ckznk m &%bswss *$&&» ‘powers m. *ga v^tiwsd sot fey is&r .or sfittsfc fed fey ths rnt&dl 
rjoesssisrlly Teslsi. fe sacssts Is? mspsge tfessr ewrj affairs m as to achssve the s rttesfyasoS 
expe^tloss'fespofl^oXi eCosses/ Unit v« Wabash R- Co,, .370 U»S. <526* 630, |2 S.O, 138-4 
1389. $ L.BC24 T34 PS®2)F* 50! "LIS- «t 43* Tfto Owrt sis© hski "‘fee isfeemaC power cxHands 
to aM rssgja of IfciggSbe &tee& w H> *&4& 

Kate 3T, Fesfej-al Eafes of OvSFrseeders, &s& gives fee Ocsori fee i^i’seretiott to, among 
esfeer Sfeigs, stay fee preosedlBgs ^ fe'aeitss tfee aodeo, 

d, Wfest wss tSsc for year fibres* to Isapose- jmc& ft&efttoijr |er a period 

«f &rss te sfec M&s is psilifiakrT 

J «ayer omer©5.a ssocism Is assy ef fee jetessasl cass®,: My cfegfa&ro was So stop 
priss^ess wfeo wars BH,sg ^ivotetss IHigsalsis tat domg so. 1^5 sisfeGrfty was as'omfexe^ 
aboTC, 

e, . In tliose ess-cs wicra ysa msx&ed sack ojr^ers sitor l&e effective d«ie 

fJLSA, wfeat waa- ife* aad rsasosa for ytmar ded'sten te fgasom Sue 

sanetfeas sp«dfi«a11y pressr feed by €m$)r&&s m Ml thi^atca to impose 
ssttettess of year cw» cicosjag? 

? nms-cfcdsred a ss^cticm its -any of fee referesafiod cases. My c^sh^vs wss to sioj3 
prison's who wers pJisg.Mvolous fi%sta taa Mn$ se, Tfee mstfeority was as osssa^d 
afeoysv Qa 9da»roBS eccaskps } did apply fecssme^ems asta&aM fey Cfisgnss^ feat I ewW 
recall ksposkg: Mif ctsor szasetak 

f, Da yoe hdie^o If Is far a fefeal j^4g» to ftaaSea sanctions 

- against an fame oftetiasi fhiwc ffe. -st are spcdSca% antfeorfead fey « law 
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■a at directly adfcssss the issoe tf frivols® tewiaife? 

>Ig c feared c . my answers ti: ‘.he above cocehonr, 1 CD sol lets.' ter: I ihrnataned 
rar.cbcr.r not jmtBorissd by law. 

g. ATS yea aware feat teas tartar rx corastiisfeisl teutons origisaicti wife 
pro as camplafets Sfcd iy prisoners? 

Yes. 

h. Con yott understand tow tfee Sbrstto ir. yottr (inters caght cbBS iagiStnau 
coir.pJaltrUi by the priWEsrs robjccrTn fee (treats or other prisoners whs 
beec.-r.o sms* of yonor orders? 

’SWfit «sEa*r*i% i do sot fesSe® fas legjtiswte camjitefets by prisons we ds8!«5 f>y 
this apprcadi. or Sir that aafeter by soy other approach, Nefecrtace ‘.he tarsrte have cx-pcr; creed 
ills same pro’olenss I &s«e dfer.urecd, 

to 2000, ftrasgiboutaii tits *'s!rid coats to tfas Listed Stares, prison Ktigteoti comprised 
22.4 percent of ell jtKngs. (Bccarai Judical tibrsy, Federal Coart Management Siaikdss, at 
htip'AhrTv-w.nscDtjrts.gciv/cgi-ljiw'cnrsaiSJS.pl.) to tine SaiKhets District of Mississippi feir.g 
that s.i« time period prison litigation coreprisod 25.1 pcixsan of the total docket. (Fed end 
fad'iefei l&my, F e3m& C«oit SSaaagesRssi Sfefeifcs stl!i£ps?ww»r.‘asoosris.f ov,%I~ 
ha'cms4K®0.3sl.) Paring nay time m (to lewjj fttaaer ewnjsfeMs towe entoptfeed 32 percent, 
of my total docket. Between IdfeG asd 1995 the nsmtxTof jicttfians Hied in U.S. District Ccurf 
by federal mi state kwstes isasaste gatefold (federal Jw&» Stsristjcs ftogram, K»» 
jiliHans Sn the Fedetal Coeds, 198&-19S6, « it^ABW.o^j^^.goV/SgsfsbettaebppfcSSAta,) 

Daring 1 995 cr.ly 1,2 prrctr.t of prisoner eomphbr.fe were B<3ju<S®2fcd hr fever of fee 
piaSflS’ff. fyedatal .iHstkia Staj&tjba ftapE&t, T*ijs»«r Pcdtioas to Sje federal Osafe. 19SS- 
19S6' > atto!p-:/Av»"W.e]p,«s&>f.gOT/ysfs4!sStae!i'f>$ift&S.hSs.) 

Baring the eleven years lisa! itevs beer, at the bedec, i: bos been my {irgmssioti Str.dffte 
fcjjswssia* of matt judges safe the vsstBtsjojfiy ftf pi hscercr fewstris filed are friralotss, indeed 
that is why Congress passed and fesddm Cfettos signed the Brisoit Litigteoa. Reform Art is 
1994. rnumm, fcae.ai* also toms fe#iBt*l£s iewaais filed hyjefaa towtes,. My expssienw 
is consistent wife tie, experience ' of ethers vtho haw® wtifern abort this p*cbl<sa ted is coBsfalsat 
with fee national ostistics died above, Tite fact feet only 1 2 percent of prison Htsgstitw 
naikssvids is sweessittl. is an rodieatino to me that fee present system, is not ray efficient par 
effective, I think feet mote item J 2 percent of the iswstriis filed by prisoners have had merit 
The system is sfiwsly act affective. 

As I testified in rcepolta to a qn&stior from Snrmlar Kennedy al tvty ferrt hemiifg, I bovr 
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wondeserf if peifaps if h& efface if fare was some sfar system adopted s«c& ss 

Ike aped&fiss^ of css&isi^ to &Qetaa& ps &a& &£gsg& Bat that to m issdtf Ifer €ongrto& 
not fa ctt&fr. 

Let sac pass* oat sras aetf o»s that 1 too tifan 'wMJs I too been os fa ’bench fas I 
■ tblsilc jq&icsfed! i^fissscr rlgata, 

Sboctiy altos- ± wesil sa ifi-s bench, a kmmfc wss Sloq agsksS E^f borne «| loses 
oesayso ft© Ja0 *5d so? stssi conaffafasii re^towussts,. ( Crosby. d. al v, JkM&as 
County. Mfesassfooi ef at No. 2-'9.2sv235l 5 G.} That pemt was pretty well eostossi A bo«I 
issac was bafe*» tie vote a! fed fee to eoss&set s rs«w jpaL The bead issue wss dafbstnf. I 
fan cojrpofeel fa- afeojBeyg asst! suggested fhss ifis fenays? that bad ^postal flse psw jail 

s&cmM be fenmghi to «s * parly. The perfe & the suggjssdon, tie taxpayer' grotfs was taagbl 
iT 4 1 a epjsslSee rsj^^eaisttvs of a® partes, and tbsy saxna ap with § plan $®r a now 

ml- The ii^payem Wfto- bed opposed faorfgtoa! fatsd tosses fcoeame fa ssopemesi* at &e 
■sacoed bend fesoo ®b& tie: eoeggtotissal rights of iumsf*# Were pyoiceksS. Toward fa sod of fa 
Iltgiitoa, the JMce 0opgrirsisai tus*! er the OtotoTf A daumslrslios jofa4 m ami helped develop 
rales ofcfpersiiosiSsr fa jsaL T%e Qfeotes Administration touted this. lawsuit as a. case that 
brought shout Sbe pftfeetke* of prfepsasr ngliW- 

fc mfa? passer etos» CvVatlrtos v, Bwadtof. d af. No. 2:57ov2MF0| { ,. I pravafM os a 
kxail«ttoHg& AlesBnsMey, tojrc&resss? &pHsenerwko fast tea ee&YioM ofmsrder,: was 
serves a kong gc^cac©, eat tef b®> an aBeg^onfa} bis coagtjt&fenal. lights to! feegis • 
violated whss* fes was m custody of fa locsl sheriff. Ttos was ao satires offeds fcr tfeto 
appdiiteeni sfa } tee so sethcsly fe ceoMre as sttocy to ^fcriajc® sscls s represaataiiou. 

On ether oocssimjs, X liaVo likewise saeoMwigedi Ma#sfete lodge losis CMmla to 
oetsuode private kwyws, on .a pro top basis* to reprcscrl ths jigb^ of prisoners to cases fa 
to» appeaT«d to too assrit ca m ictoices where prescatadem of fa avifaics was going to ho 
diSIcalt- witboot a feeiag involved. 
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RESPONSES OF CHARLES W. PICKERING, SR. 

TO WRITTEN FOLLOW-UP QUESTIONS OF SENATOR EDWARD M. KENNEDY 

Question $1 

Judge dickering, at your hearing last wask, you acknowledged that your 1990 
testimony about your relsfitmsMp to the Mississippi Sovereignty Commission was partially 
incorrect Specifically, you stated that after reviewing a X972 memorandum from the 
Commission's public records you now have "a vague recollection" of contacting an 
employee of the Commission in relation to a labor strike at the Masonite Corporation in 
Laurel 

In your opening statement to the’ Committee, you explained that yon h'sd concerns 
about infiltration of the labor union by the Ku Klax Khtt. However, the 1972 
memorandum does not msntloB the Kn Elax JQm or tbs possibility of violence. The 
subjecSrof fits memorandum Is InfilCrctioo of the union by, a weft-feown civE irigkta 
argaitCEalfoa, the Southern, Ccnfsrsitce Educational Fond (SCEF). The aasmorsad^i".'. 
states: ’'Senator Osarlas Hckerisig [£«1 very mtsresfed in these developments m<L hat 
requested to be advised of developments in connection with SCSF infiltration of O-VA 1 ' - — 
file nnlajt — "and full background on lames Simmons" — the union’s president. 

A. Hease explain why fixe memorandum states that you were interested m 

“smfiltratsaa” by SCBF rather than with ICIan mfOtrafem? Were yen aware at th,« 
tsue that the South era Conference Educational. Fund was an organtea&'w davosed 
tiy civil rights? 

Hist, let me stats that I did not draft tbs 1972 memorandum found m the fites of the 
Sovereignly Commission. That memorandum was drafted by an employee of the Cornraissior;,. 
which, stated that I was one of three legislators who purportedly expressed, an. interest is. tire 
activities of fee Sovereignty Commission. I still have only a vague recollection, of Ibis contact 
However, I remember very vividly fee Masonite strike which started in laurel oa the night of 
April 21 : 1967. My middle daughter, Allison, was bem feat right, end the District Attorney sari 
I had tried a car theft case feat day. The defendant in feat case had close connections to fee 
Kk». Tb,e jury acquitted fee defendant and it was our belief feat tb.e ICisn had hxfiltrdsd fes jury 
and oaussd a not guilty verdict despite clear proof of fee defendant's guilt, I argued the case to 
the jury, went to the hospital where my daughter was bom and Masonite went out on. a very bitter 
labor dispute all on fee same night. The strike was violent from the beginning. Bricks said other 
objects were thrown at the manager’s car as bo left fee plant feat nipt, 

As I explained in my opening statement, the Klan infiltrated the union .at: the Masonite • 
wood processing plant in Jones County in, 1967 and thereafter fee union, had. turned violent and 
deadly, .fe, feet, the strike at Masonite in 1967 turned so violent feat I joined wife the District 
Attorney in. filing murder charge? against a Klansmsn who was also a union member. When the 
strike was over, lire national union placed fee local union under trusteeship. 
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Accordingly, when five years later m 1 972, a Commission employee mentioned the 
Galfcoast Pulpwood Association - another union that would deal with tbg Masonite plant m 
Jones County - I would have recalled the previous Kdan-umaa violence at the same plant While 
X do not recall the SCEF, I would have recalled the union violence. To the best of my 
recollection, that is why X wanted to he leapt informed. 

Again, I don’t recall specifically what information Mr, Fortenberry passed on in out brief 
cor.vcrsatj.on, other than that he had information about union organization at the Masonite plant. 
To the best of my recollection I simply said, “well, keep me informed..' 1 I have no recollection of 
asking to be kept informed about any organization or any individual. 

3. Jim labor union involved in the 1.371 strtka, the Galfcosart Pulgwoodt Association 

CGPA), was wholly distinct from the X&tematsoEsl Workers Union ih at ws$ 
dominated by Klsn members m the Safe 2360s. 1st fact, tk& GP A attracted 
considerable foes! aud national media attention das to its success os organizing » 
a&iSod iaterraciaJ. coaHiscs of workers- la depcribnig the GPA § tzikm in 1371, tbs 
55!ajj._5t'i;e$e_T9i4rnaI mdersesrod tr £h.e remarkable rsctaXhanisOny that esSstad 
h&ewaea the workers.* Castslste&t vvjfo this, a former member of die SCSF who . - 
-worked with G3?A oq thn strike has written to roc esplsiaiog that the 1371 stoics 
grew cat of work by die Sfedteof Naavioleat Coordfastteg Cojpsnlttes sad 8Q1ZF ttj 
ccgacEfisc ^oe? ajsd werkteg white southerners’- with. African-Americans. 

AceotdSng to iris letter, former SQsa members ware involved with the GPA but thsy 
were, oender tbs leadership of the SCEF and ether groups, now worK&g with 
AMcast'-AitiaricaJis “to bcdld a union ‘and improve their lives,” 

As the State Scaafcw representing Laura!, whose largest employer was the Masonite 
Corporation, '-.vers yaa aware of the circumstances; surrounding foe 1972 strike? 
WJiaf was yoot basis for suspecting that active Klan members hsd. fafllti-ated the 
GPA? 

X was awsxs that there h&d been another strike 2 t the Masonite plant in the early 1970s 
iavoh f i&g ptripwaod haulers. This strike bad not been as intense as the 1 3(57 strike that had 
rosnitod in vidfeaca sad murder. I was also aware that the CMfcoast Puipwood Assodatfoij. 
hauled puipwood to the Masonite wood processing plant in Jones County. In nay opening 
stotosaaa, X sstpidned. that (he Klsn had irnlixated a union at th.a Masonite plant in Jones County 
in 19G7, that violence had erupted, and that fos AFL-CIO took over the local union. I was aware 
of thesa facts because X had been County Attorney for Jones County in 1 967. Wb.cn, in i 972, foe 
Commission employee mentioned another -union -GPA - that had dealings with, foe same 
Masonite plant at which a union-IClan member had committed murder f.veyears earlier, I would 
have wanted to be kept informed. Because J was a state senator in 1 972 and no longer foe 
County Attorney, I was not privy to foe make-up of the GPA union, whether its members 
intended to escalate a strike to a violent level, or whether its members included former or current 
Klansmen- Tour information that foe GPA union included former Klsnsrosn, however, supports 
m.y concerns that were based, at the time on another union’s history of violence at that same plant. 
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133, sum, l would have wanted, to hi kept informed because of past umon-Klsa violence at that 
same plant that bad resulted In violence and murder, 

I agreed with th© position, of the G?A that pulpwood haulers were entitled to better pay. 
puipwcod haulers have always been underpaid. My '.mpression is that the GPA wag never 
interfered with, sad that they probably did help to improve the lives of the people they 
represented. ' The puipwood. haulers also were entitled to be protected from violence. That was 
the only concern l had, 

Qtresflon #2- 

JLt your hearing, you testified that you will follow Roe v. Wade. 410 115, 113 (1972) 
as -sirSc Ui&Ud by the Supreme Court. But by and large. States are not passing laws that 
baa abortion, and adhering to the Court’s basic pronoun cemeaa Sa Roe is not difficult. ‘The 
irstes&Oft is whether you can make judgements consistent with the meaning of Roe and 
Hanned Parenthood v. Cagey, SOS US- 833 (1992). Gives your record as a, state legislator 
:*r& leader, I remain concerned, It appears likely that you wOl read those cases so 
sarrawly that &?i Increasing number of burdens will be imposed on women who seek access 
to reproductive health car©. 

Your views regarding a woman’s to choose ara unambiguous. As chairman, of 
the Hum.au Rights and Responsibilities Subcommittee of th© 1,976 National Republican, 
Party Pisiform. Committee, you led the Republican, party to call for an amendment to the 
U sited States Onstitation banniAg abortion. As a Mississippi state Senator, you voted for 
a resolution cfill&tg for a constjttttioaa! convention to propose an amendment ft> ban 
abortion and against legislation that would Sfend family planning programs and ensure the 
dissemination of &:?onr«.ation about contraceptives. 

As a, district court judge, you, have not had a reproductive righ.ts-c.ase before you, 
h?it your over-aO record as a judge proves that when you have strong views about the Saw, 
they are reflected in yonr opinions. 

' Furthermore, you have expressed views that could lead the Committee to believe 
that ym do mt always believe judicial precedent is binding- fa fcbo Randolph y. Cervantes. 
2:95-CV’-2593?G (1996) case you stated, “when judicial precedents have gone feayoud literal 
tatanlAft the past legislative as well as judicial history should, be considered as well as the 
potential consequences and effect of what another judicial extension would entail.® Slip op. 
at 12-13 

A. Given your comments regarding judicial precedent, do you believe tli at E3& and 

Casey flow from a “literal, meaning* of the Constitution and that the decisions are 

binding on all cases involving reproductive rights? 

The Due Process Clause does not by its express terms guarantee the right to an abortion., 
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However, the Supreme Court has interpreted t he Due Process Clause to provide that protection, 
and it is my opinion that any lower court. Including die Fifih Circuit Court of Appeals, must 
' follow that decision. It is binding precedent, Consideration of any abortion casa by a lower court 
requires adherence to previous Supreme Court decisions, including Rag and Cassv . 

I interpret my remarks in .Ra ndolph v, . Cervantes, 2:95cv259PG (1 996), £0 apply only in 
situations where there is no governing judicial precedent, so that the court is required to consider 
“another judicial extension,” hr. the abortion area there is controlling judicial precedent, Roe and 
Cbswv, 

B. Bo yon sea a. rcle for the federal courts as file guardians of reproductive rights? 

Yes, as set forth in Supreme Court precedents, and lower court decisions applying those 
precedents. 

Question #3 

Ea 1974, when you were is the Mississippi State § estate, you voted far 3 resoktloa 
requesting that the Mississippi congressional delegation take action £0 repeal &e 
Occupational Safety and Health Act (OSHA). The resolution stated that OSHA’s 
regulations would destroy ““rights and privetegoe once enjoyed and always held sacred” by 
.ojea &ad women— that is the right to run a business with a “minimum of interference from 
government.” Further, &a resolution claimed that OSKA’s regulations vyere “ridiculous, 
outrageous and. waste®* l,” enforcement of these regulations was akin to a “Camrcremlst 

or Fascist state dicts-fcorcliip” which would lead to “total control avar our entire economy; 
destroy any privately owned business and privately owned farm in this country; sad, 
s&xong other dangers, enslave us all.” 

A- Please explain why you supported this resolution. 

Senator Kohl asked. basically tire same question. Please allow me to give the same 
response that I did to Senator Kohl, which I think answers all of your questions except far the last 
one. to which I respond in part B below. My response to Senator Kohl was as follows: 

Tdo not n ow hold, tho gsyiews about OSHA.. Thi s was a political, issue a 
short time after OSHA was adopted, before the effects the federal standards would 
have on businesses were really known, and in. retrospect was obviously an over 
reaction. Further, I recognize the difference between apolitical position, a 
personal opinion, and a judicial decision. Legislation is the responsibi lity of 
Congress. It is the responsibility of a judge to enforce statutory enactments - 1 
have done so as a district court judge, and, if given the opportunity, will continue 
ta do so as a circuit court judge.” 

“Today, over 30 years after the passage of OSHA, I do believe that the 
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federal government has m important rolo to play a ensuring fee safety of our 
workers. The way in which OSHA regulations en.d jurisprudence have evolved 
hag proven, that the federal government's role in. setting standards and snsurfog a 
safe and. healthful work environment can bs done in a way that is both efficient 
and beneficial. As a practicing attorney during fee 1 980s, I used, feo OSHA 
regulations and standards in several cases to protect the rights of workers. As a. 
judge, I will faithfully fellow OSHA statutes and controlling precedents 
interpreting OSHA.” 

B. Over the last 30 years, OSHA regulations sad enforcement Iiave helped reduce 

workplace fatalities by half and occupational injury sad illness rates by 40 percent 
Beclfnes ia workplace fatalities and injuries have been oven greater in these 
industries, such as manofsetariagaad construction, where OSHA lias targeted, its 
standards and enforcement activities. 


Bo yon continue to hold the views expressed in the resolution about the enfoJrceincfrti: 
of OSHA and Sts regulations? How can you assure this committee that you wilt 
fhirly resalys claims brought ti> enforce OSHA *8 protections? 


and its regulations, es I explained more fully in ray response to the preceding question, 


As to your last question, I don't know of any -way to answer that question other than fa 
say that I believe in, the adage that we are a government of laws and not of men, and that 1 firmly 
believe in. tho rule of law. I have triad to do feat while I have been on fee bench. For instance, I 
rendered an opinion, ha the Suggs esse which involved ERISA. I felt, and still feel, that the 
federal courts have ntisinterpreted ERISA contrary to the language of fee Act, sxt.d contrary to 
congressional intent. The results have been, to deprive people ofbeneuls. I wrote an opinion of 
some 70 pages, approximately half of which, was devoted t o analyzing and applying controlling 
law and. fee other half was devoted to explaining why I think federal courts have rmsuitespreted 
fee ERISA statute. Despite my disagreement, I followed controlling law. However, feat part of 
my opinion disagreeing wife, controlling authority, tho dicta, was widely quoted in the House of 
Representatives this past year in support of fee Patient’s Bill of Rights. 


In. another case involving fee Federal Arbitration Act, I disagreed wife fee factual 
determination of Che arbitrator, but nevertheless, because fee law dictated that: I should affirm his 
opinion, I did. 

During my eleven years on. fee bench, I have handled some 4000 to 4500 cases. I have 
been reversed only some 26 times. That means feat I have besn reversed in whole or in part in 
only slightly more than one-half of one percent of fee cases that I have handled. I think feat is an 
indication that I try to follow controlling precedent, If I have failed to follow' controlling 
precedent, it was by accident, not by intent. 
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Qussffan #4 : 

In 1999, you presided over a civil rights case styled Mosley v.. Mississippi 
Department of Corrections- Civil No. 2:9§CV357-FG. In that case, Britton Mosley alleged 
that his former employer discrimin ated against him oa die basis of race m&. retaliated 
against him after bis wife, also an employee, filed a successful discrimination claim against 
the agency. Specifically, Mr. Mosley alleged that bis supervisors had attempted to plant 
drags os his person in an effort to bring about his discharge. 

According to a letter in th e case file, while the case was pending, you requested that the 
Mississippi Department of labile Safety conduct aa fadepeedeat investigation of Mr. 
Mosley 5 ? allegations. Investigators with that Department conducted several 
interviews-lBcladlcg one with the plaintlff-aud concluded t hart the plaintiffs supervisors 
£c were not involved in a conspiracy to plant drugs on. Britton Mosley.” The investigators 
provided a tape of the Interview with Mr. Mosley and other witnesses along with thetr final 
report. . 

A. At w&at stage of the litigation did yoii request tins iffivesflgafxesi.? Did yon direct ins 

partly to refrain from discovery while the investigation was pending? 

Tb.a decision, to request the investigation was made approximately one month after the 
initial Cass Management Conference which, v/as held cu August S, 1999. The case had been 
Sled on December 29, 1998, and an amended complaint was filed on March. 1, 1999, before the 
defendants filed their answer. 

No, I did not stay discovery pending the in vestigation. Counsel for Mr. Mosley for Ms 
own reasons decided cot to begin, discovery pending the receipt of the investigati ve report. This 
is indicated by Ms letter of November 5, 1999, written while this case was ongoing. A copy of 
Michael Cooke’s letter dated November 5, 1999 is attached. 

B. 'Why did you request an mdepepderri invGsitgatton of the phaioHIPs sdlegaiime? 

'What was the legal authority for this request? 

} requested the investigation. because a subsequent case, Upshaw v. State of Mississippi. 
ti al , 2:99cvS7?G; contained similar allegations of misconduct on foe part of state officials. A 
whit© female employee had Sled an EEOC complain: alleging sexuaJ. harassment against a staff 
physician, of MDOC. Shortly thereafter, she alleged that she received information that prison 
officials were attempting to frame her, for drug possession, by tbs use of an inmate and she quit 
her job. Her complaint was similar to Mr. Mosley’s complaint. Ms. Upshaw was represented by 
■Jim Waide, one of the state’s foremost attorneys representing employees in employment 
discrimination cases. He wrote an unsolicited letter to til® editor which was published in foe 
Clarion Ledger ift support of my confirmation. A oopyof bis letter is attached. 

An internal MDOC investigation was conducted as to Mr. Mosley’s allsgaiions. Mr. 
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Mosley also requested, an FBI investigation, but the FBI declined to investigate, I attach a copy 
of the page of fee MDOC report stating feat fee FBI declined to investigate. Even though that 
page is marked Confidential Report of Interview, it was introduced into evidence, as apart of the 
public record. I also attach a letter irons. BUI. Lana Lee, Acting Assistant Attorney General, Civil 
Rights Division, to Congressman. Gens Taylor, responding to an. inquiry made to the Attorney 
Genaral by Congressman Taylor on behalf of Mr. Mosley. This letter assures Congressman, 
Taylor feat if fee FBI can develop evidence in thi s case feat appropriate action, will be taken. Mr. 
Mosley provided a copy of this letter to fee court. Also attached is a certified copy of feres pages 
of fee transcript of Mr. Mosley’s trial to, ■which Mr. Mosley testified that tha MDOC investigation, 
found an cause to support his allegations. 

The authority I relied on was fee express agreement of fee parties, and the fehetmt power 
of fee Court to manage its docket. It greatly concerned me feat fee same allegation was made in. 
two separate lawsuits against a state agency. If il was true, I wanted it stopped. The plaintiffs 
seemed to bo having difficulty in proving fbebr esses. I asked if they would like for ms to request 
m, investigation by another agency of fee state. All parties agreed that they would like suck an. 
investigation. I felt I was protecting fee plaintiffs in both cases by hying to ferret out fee 
©vidane® if to fact department of Correction officials were manufacturing evidsaca against 
employees they wsntsd to fire. The attorneys for both plaintiffs understood feds, I was doing 
this to sa effort to protect platotifiTe rights, not to diminish those rights. 

■ , I felt empathy for Mr. Mosky because I became convinced feat fee genuinely felt feat 
someone had made an attempt to plant evidence on him. I so stated cm fee record. The problem 
was feat ha had no facts to prove his case. I submitted the case to a jury and fee jury found 
against Mr. Mosley. 

Mr. Mosley claimed to have a tape that would prove employees of fee Depei-tmoxU of 
Corrections were trying to plant drugs on him. My staff listened to the tape and could not 
understand it. Ir was unintelligible. The transcript of the trial reveals fee following colloquy 
between fee court, and Mr. Michael Coke, attorn ey for Mr. Mosley: 

Tie Court; "Mr. Cooke, do you propose to introduce tha taps?” 

Mr. Cooke: “Mo. 3'our honor, fee tape I have is no - - 1 don’t fefok it is legible. It 

has been transcribed, but I don’t think it is legible. ‘ Wo don’t intend to use it," 

A copy of fee trial, transcript is attached, reflecting: fee above colloquy as indicated above. 

Additionally, I have gone back and reviewed fee testimony of Mr. Marvin. Thomas who Was 
called as a witness on behalf of fee plaintiff. Plaintiff claimed, that Mr. Thomas wore a tape 
recorder and recorded a conversation wife correction officials, hying to gst Mr. Thomas to sot 
plaintiff dp by planting drugs on him. The problem is that Mr- Thomas did not so testify. He did 
not testify to fee substance of any conversation to which he was allegedly a party and which, was 
recorded. There was absolutely no testimony offered as to the substance of any conversation 
contained on fee tope. And as stated above, neither fee tape nor a transcript of fee tape was ever 
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offered into evidence. 

According to press reports, the NAACP held a press conference in Jackson about one 
week before zcy second confirmation hearing and announced that they were going to take a tape 
to Washington, and that it was going to he the basis for defeating my nomination. I understood 
that reference to be to the tape you ate inquiring about Mr.- Mosley was presen t at that press 
conference according to reports that I have reviewed, He stated that I refused to let fee tape fete 
evidence. 'The truth is Mr. Mosley's attorney did not offer fee tape into evidence because he said 
it was not legible. As noted above, a certified copy of a portion, of fee transcript of Mr, Mosley’ s 
trial, showing feat bis attorney said he was cot going to offer the tape and that it was not legible 
is attached to these responses. 

C. Us'd you. give notice to the attorneys on both sides that you were going to request an 
investigation? Bid yon raise the matter with feera in open court? If m, please 
furnish a transcript of that conversation, Bid you share fee final report wife bofe 
parties osr fezhr attorneys in fee case? 

Yes, 1 discussed sad gave notice to all Counsel of fee proposed investigation, I acted 
wife their express agreement. No, it was not raised in open court, so there is no transcript. This 
issue arose during & case management conference at which. Counsel, for both pairi.es wore present, 
and which is routinely not 0 , 0 . fee record and not transcribed. This is true in all cb.aco.bsts of 
which. T. am aware. Yes, the final report was disseminated to all. Counsel m the case. 

r>. Bid fee resets of fee favostjgation ever factor into say decisions you made So the 
case? Was fee final, report or the tape of witness interviews ever admitted into 
evidence in fee case? 

No, fee result of fee investigation did not factor into any decision I made. In. fact, as 
indicated above, fee case wag submitted to a jury X made no adverse decision against Mr, 
Mosley. However, fee jury found against him. Neither this report- nor any taped witness 
interviews relating to those interviews were offered into evidence at trial. In fact, X sm not aware 
feat fee investigators taped interviews of any witnesses. The report does not reflect any such, 
taped interviews. Mr. Mosley's attorney has acknowledged feat Mr. Mosley did not have 
sufficient evidence to support a jury verdict. 

E. Bid Mj. Mosley’s attorney ever make a request or motion, either verbally or In 
writing, to recuse yon from the case? What was your ruling? On what basis did 
you make fit at rulin g? If there wrs a recusal request or motion, please famish fee 
relevant pleadings or transcripts. 

No, Mr. Mosley’s Attorney never made any request or motion, verbal or written, feat 1 
Tsctlss myself. I attach a copy of a letter fioro. Mr. Mosley's counsel Michael D. Cooke to 
Chairman Leahy dated February 1, 2002, discussing this case. This letter gives you. Mr. Ccoke’K 
perception of bow I handled this case. 
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According to Mr. Cooke’s letter, "I felt that Judge Pickering allowed ilia case to go to the 
jwy when, m fact, there was really not enough proof to avoid a judgment as a. matter of law. . . . 

It was simply a matter of not being able to prove the allegations made by my client. The case 
was so poor that I did not participate in any appeal. ...” I feel that 1 made every effort to allow 
Mr, Mosley an opportunity to establish bis case, Mr. Mosley’s allegations have no factual basis, 
and the transcript and, fire letter from the attorney who represented- him. at trial demonstrates that 1 
gave him a fair trial. Incidentally, Mr. Cooke b.ad never been, m tny Court before this case and 
has not bees, in my Court since. 
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SUBMISSIONS FOR THE RECORD 

University of Mississippi 

Oxford * Jackson • Tupelo * Southaven 


Faculty 

l*vy Center 

post Office Box 1546 

University, MS 3S677-184S 

(&62) 9IS-7361 

Faxi (#2)915-6642 

October 30, 2001 


Honorable Patrick J. Leahy 
Chairman, Committee pn Judiciary 
United States Senate 
224 Dirkseti Office Building 
Washington, D.C. 205 1 0 

Rc: United States District Judge Charles W. Pickering 


Dear Senator Leahy: 

Please let me add my support to the nomination of United States District Judge Charles Pickering 
for service on the US Court of Appeals for the 5* Circuit. For the past 30 years I have served as a 
member of the University of Mississippi School of Law faculty, and I served as President of the 
Mississippi Bar Association during 1998-3999. It has been my pleasure to have a number of 
dealings with Judge Pickering, both as a law facu Ity member and as a member of the Bar. I have 
always found Charles Pickering to be a person of high intelligence, impeccable integrity, and a 
person who administers justice fairly to all members of society. Charles Pickering has been, a 
leader in every group in which he has been a participant. As you know, he has been a national 
leader for his church, and has been a true leader for the Mississippi legal community. The 
investigation by your committee will find that Charles Pickering has been an excellent United 
States District Judge. He runs his court just as he conducted his law practice. All people that 
come before him are treated equally, and all people arc treated with dignity and respect In my 
opinion, Charles W. Pickering will make a valuable addition to the US Court of Appeals for the 
5* Circuit I urge your committee to confirm his nomination . 


Yours very truly, 

JZefd'r /fc&Csr- 

CC: Judge Orrrn Hatch Guthrie T. Abbott 

Professor Emeritus 


A Great American Pullic University 

www.oknitsJ.edu 
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ADELMAN & STEINER, P.A. 

POST OFFICE 00*368 
224 SECOKP AVENUE 
HATTIESGURG, MISSISSIPPI 39403-0360 
TELEPHONE: (COI) 844-823 1 


WlCHAtl, APJCLHA*’ 
AU«or< »TSfN**** 


r-XAtl-I *OELST3i>@AOt-CO« 
fAXc {«OJj C44-I4XI 


ATTOAMCr* AT UAW 


October 29, 2001 


•A).IO ADMITTED IK MICHKMN 
-- or Cmkmc, 


Senator Patrick Leahy 

Chairman, Committee on the Judiciary 

United States Senate 

224 Dirksea Office Building 

Washington, D.C. 20510 

Re: Nomination of Charles W. Pickering, Sr. to United 

Court of Appeals for the Fifth Circuit 

Dear Senator Leahy: 

I am writing tins letter in support of the nomination and confirmation, of Charles 
V. Pickering, Sr. to the Ur'icd States Court of Appeals far the Fifth Circuit. While I 

have represented both civil litigants and criminal defendants before J udge f icier big, I 
am. writing this letter primarily from my experience as defense counsel in numerous 
criminal cases before Judge Pickering. In that capacity, I have represented both indigent 
defendants as court-appointed counseland those defendants who have had the financial 
resources to retain my services. I have represented African American, as well as Anglo 
American defendants, female, as well as male defendants. 

In J591 and again in 1557, 1 was one cf several defense attorneys in the so-called 
"Sherry” murder conspiracy trials. These trials involved numerous defendants, inch; frig 
my client, Sheri LaRa Sh'-tpe. 1 was court-appointed for both 'rials, each of which Ur'ed 
approximately six (6) weeks. Although time-consuming and exhausting, I consider bath 
trials to be among the highlights of my legal career, and in no small measure, a tribute to 
the presiding Judge, Charles W. Pickering, Sr.. ' 

Judge Pickering has been scrupulous in treating indigent and non-indigent, 
minority and non-minority, female and male defendants each with Hie same degree of 
fairness and dedication to the rule of law. At the very outset of the first “Sherty” murder 
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Senator Patrick Leahy 
Chairman, Committee on the Judiciary 
October 29, 2001 
Page Two 


conspiracy trial. Judge Pickering made clear that bias because of sexual preference would 
have no place in his courtroom . I have observed on numerous occasions, that in 
sentencing those defendants -who have either been found guilty orpfcd guilty. Judge 
Pickering consistently expresses concern and care that they find a way to turn their lives 
around in a meaningful manner. Peihaps most importantly from the perspective of a trial 
attorney, Judge Pickering adheres to the concept that only a fully prepared trial attorney 
can provide criminal defendants with truly effective assistance of counsel. 

In my opinion. Judge Pickering combines a keen legal mind with the compassion 
necessary to hold the position for which he has been nominated. As indicated at the 
outset of this letter, I wholeheartedly support the nomination and candidacy of Judge 
Pickering to the United States Court of Appeals for the Fifth Circuit 

Thanking you for your consideration, I remain 


Yours truly. 



MA/jbw 

cc: Sc. or Orrii.. Erich 

bec: Hr, .arable Charles W. Tr bering, Sr 
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Alston & Jones 


A Profotehxv?! Uenttod tfc-fc 0 *}'' Com<Wir 

ATTORNEYS AT CAW 
121 Xcxmt Srxrt Sl*S£i' 

Porr 0073 DrawE* 1532 
JACKSM. Mtssiissrrt 3W15-1S32 

ZWJt. pV^.tV^x^dnOxqo'l 


October 2c, 2001 


TVuntora; <wi y <e-cs-; s 

Tacctmtus aqi 94&-G9Q2 


Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United Sfcatep Senate 
224 pirkoer* Office Building 
Washington, D.C. 2 OS 10 

Re: Honorable Charles W. Pickering, Sr. 


Pear Senator Leahy: 

1 have had the honor o£ knowing Charles W. Pickering, Sr. 
since graduating from the University of Mississippi School of 
Law. Upon commencing my practice in Jackson> Mississippi in 
January, 1964, I recognized Charles Pickering to be one of the 
outstanding lawyers in this state and was fortunate . to have 
the opportunity to work with him on a nWber.^gf ^matters itmfc.il . 
he vac appointed to the .United States District .<Courfc..;^orj^he'„. 
Southern District of Miesieeippi -in 1590." ? In. his ‘practice g£ 

; V.v, -2tr. Pickering conduct cd- himself in the highest traditions 
of his profession, not only realoualy protect Ing hi s -cXier. cs ' 
inhere ttc but by being sensitive to the needs of .others. ."'He 
represented a wide range of clients, being equally zealous in 
his representation of minorities, women and msn. 

Since that time I have had the privilege, of appearing, 
before him ae a United States District Judge in a nurober o£ 
cases * I also had the opportunity to worhwiUi him while 

serving os President of The Mississippi Bar i.rtl991-19S2. I 
have also watched him as he has conducted the business o* hie 
court and listened CO his presentations as he hap aeeicte.. 
fellcnv lawyers by devoting time to lead educational programs 
During all of this time X have been impressed with h,s 
unrelentirag desire to be fair to all with, whom ha came in 
contact. While President of The Kinoieci-Ppi Dax, ^ 
closely with tne in understanding that both state courts o -'j 
federal courts must worK together for the betterment of all 
our citizen^ . 
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Honorable Patrick J. Leahy 
October 26, 2001 
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He has served with utmost Integrity , -.-i^cfoci and 
sensitivity for over iq years as United States Diecrict .Judge _ 
The attorneys in. this District have frequently applauded hie 
even-handed justice. I personally have had the pleasure of 
presenting difficult constitutional questions to Judge 
Pickering which he handled with skill and knowledge of our 
Constitution and its impact on the states and the people under 
our federal system of justice. 


Judge Pickering has chovu the utmost imp-eurtiality in bit; 
court proceedings# treating all lawyers and parties with great 
courtesy and without regard, to color, creed or sex. Lawyers 
have frequently commented. on the natural fairness he has 
demonstrated to any party appearing before his court. 


Another important trait of Judge Pickering is hie-uncanny 
ability to solve problems and get to the essence of issues 
before him and resolve those issues judiciously. 


This great country of cure will be well served, with. Judge 
Charles W. Pickering, Sr. sitting as a member o£„theJ»dted. 
States Court of Appeals for the Fifth -Circuit;.—* 

sincerely yours 



Alex A. Alston, Jr. 


AAA, Jr./ j go 

oo: Senator Orrin Hatch 
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Phelps Dunbar ur 

SkyTef Centre 
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January 8. 2002 


Ttrjxdo.MS 
UttN^oet A^JC 

•tVnpr. PL 


&natcr Patrick Leahy, Chairman 
Senate Judicial Committee 
333 Russell Senate Office Building 

-United States Senate 
Washington. DC 20510 

Re: Judge Charles Pickering 

Dear Senator Leahy: 

It has come to my attention that Judge Pickering It under consideration for a position on the 
Ftfth Circuit Court of Appeals. Asa past President of the Mississippi Bar and former Justice on the 
Mississippi Supreme Court and the first African-American to hold eithet of these potations. 1 would 
like to take this opportunity to recommend Judge Pickering for this position 

I have known Judge Picketing for at least a quarter of a century. At all times I have found 
ilim to be an honorable man. I have had the opportunity to appear befote Judge Picksritig as an 
attorney and he was exttcmdy fair and impartial to all the parties. 1 likewise had the occasion to 
serve with Judge Pickering on the Redai Reconciliation Committee at the University of Mississippi 
and through that fuily understand his commitment to racial justice. 

Judge Pickering would be an asset to the Fifth Circuit Court of Appeals and i recommend 

hits without reservation. 


RVAifsw 

ax St*. Orrin Hatch 



11H m/UI'i 13H 


-Ktj ft’tt ZQUZ-S Ht 
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Garrison Scott Gamble & Rosenthal, P.C. 

664 J HJghway 96 West, Suite 104 
Haiti k^urcj, Mnwv^un 39402 

w. LEWIS GARRISON, JR. 

ROMAlNp 5. SCOTT. 21 

J. CALLED SPARROW 
E PAGE GAMBLE 

RICHARD R. ROSENTHAL 
THOMAS C.AND£S50Nf 
HOKZAJJ-'. fjjChAL 

JENNIFERS RRfiaSH 
WJLUAML. BROSS 

ViWO /NCWTTnD IH csqrou 
TALSO AWCTTHfn »h a m a 

November 6, 200 1 

Honorable Patrick J. Leahy 
United States Senator 

Chairman. Senate Judiciary Committee 
224Diikscn Office 
Washington, P.C. 20510 

Rc: Nomination of the Honorable Charles W. Pickering, Sr. for Circuit Judge of the United 

Steles Court of Appeals for the Fifth Circuit 

Dear Senator Leahy: 

T am writing to express my support for the confirmation of Charles W. Pickering, Sr. ss a 
Circuit Judge for the United Sides Court of Appeals for the Fifih. Circuit Judge Pickering is triyi 
of high moral character and integrity who has served with distinction as a United States District 

Judge since taking the bench in 1990. X have had the pleasure of representing both plalnfifis and 
defendants in cases pending before Judge Pickering, and know that regardless of the outcome, Judge 
Pickering has always applied the law in a fair and impart; a! manner, 

I can think of no finer person to fill the vacancy on the Fifth Circuit and urge your support 
for his confirmation. Please fed free to contact me ifj can provide you with any further informal! on_ 
Wlth warmest personal regards, T remain 


Parr Omen Box 1 B50o 

Mcoasm 3MO4-A3O0 

bi*korr«T»>». 

2234 J.TTAVWTIT- NORJTt 
Buc*»cwv*i. Auwaka JS2OT 
pos) 33t>axia 


TELEFHONB; (G01) 268-1000 
FACSIMILE: (601) 268-1998 
WATS; 1-888462-6404 
hUp#rfww.pHRtya.cym 


Sincerely, 

Rosenthal, P.C. 


For the Firm 

TCAtta 

cc; Honorable Orrin (J- Hatch 
United States Senator 
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HERMAN L. AYCOCK 
205 MILLER LANE 
ELLISVJLLB, MS 39437 


February 2, 2002 


Chairman Patrick J- Leahy 
Committee on the Judiciary 
United States Senate 
224 Dirkscn Office Building 
Washington, DC 205 1 0 

Dear Mr. Chairman: 

I am writing on behalf of U. S. Federal Judge Charles W. Pickering, whom I have known all of bis 

adult life 

I am a former member of the City of Laurel Police Department and retired as Chief of Police in 
1976. Judge Pickering served as Jones County Prosecuting Attorney during my police career. He 

was always an upstanding, fair and impartial prosecutor during his years as prosecuting attorney. 
During the 1960's, times were unsettled in our county and I worked with Judge Pickering during 
these violent times. He stood for law and order aadf'-sry fewer forcemeat officer in the coualy 
knew him to be just and impartial in providing fair and equal protection for all. I aiso know that 
Judge Picketing took a strong stand against the Clan violence. 

Since my retirement, I have followed his career as a practicing attorney, as a Mississippi State 
legislator and as a U.S. Federal Judge. I know that Judge Pickering has uot changed bis 
philosophy regarding upholding the law and the constitutional rights of all citizens. It is my 
personal belief that the Committee could search long and hard and still not find a man who is any 
more dedicated to his judgeship and the fair and impartial performance of his duties. 

I strong!) ur, you to accept and appoint Judge Pickering to the U. S. 5* Cnrdt of A; /. sis. 



I Ierman L. Aycock, ReL 

Chief of Police 

City of Laurel, Mississippi 


CC; Senator Orrin Hatch 
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Herman Aycocic 
205 Miller Lane 
EOisville, Mississippi 39437 

February 5, 2002 


Senator Grrm Hatch 
Senate Judiciary Committee 
224 Dirkscn Building 
Washington, DC 20510 

Dear Senator Hatch: 

I am a 7 1 -year-old, long-time resident of Jones County, Mississippi. In the 1960s and 
70s, I served as a policemen and later Chief of Police for Laurel, Mississippi. I personally 
worked with Charles Pickering who served as the County Attorney for Jones County during the 
1 960s. I have known Charles Pickering for 40 years. The allegation made by certain political 
groups that Charles Pickering intentionally misled the Judiciary Committee in 1990 when he did 
not remember a contact with a Sovereignty Commission employee, is ridiculous. 

The Sovereignty Commission document in question simply indicates that in 1972 - 18 
years before his 1990 hearing — then-State Senator Charles Pickering was in a group of state 
legislators that asked a Sovereignty Commission employee about union activity. Because 
Charles did not inquire about the main purposes of the Commission, furthering segregation or 
fighting civil rights cf our black citizens, it would be easy for him to forget such an 1 8-year-old 
conversation. In fact, his inquiry shows just the opposite of what these who challenge his civil 
rights record allege. 

The pulpwood union mentioned in the Commission document hauled wood to the 
Masonite Corporation in Jones County. As a policeman, I was aware that during the late 1 960s a 
similar union at the Masonite plant in Jones County had been infiltrated by the KKK. KJansmeu 
had committed violent acts, including murder, at the Masonite plant. Charles Pickering had been 
County Attorney in Jones County during this violent period and later, he actually signed the 
affidavit to indict Dubie Lee, a reputed Klansraan, for the murder at the Masonite plant. 

If any person. Commission employee or otherwise, would have mentioned union activity 
that affected Jones County, I also would have asked to be kept informed, as would anyone with 
law enforcement experience. As County Attorney, Charles Pickering knew of this violence first 
hand. In fact, Charles worked with the FBI to investigate and prase cure violent KICK members 
and even testified against the Imperial Wizard of the KK3C Sam Bowers. He put his, his wife’s, 
and his children’s lives on the line by doing this. 

The political operators in Washington, D.C., who now accuse Charles Pickering of being 
insensitive to civil rights, would wet their breeches it they had to face down the cold, violent, 
murdering Klansmea that Charles Pickering did in the 1 960s. In 1 990, Charles may have 
forgotten a 1 972 conversation that had nothing to do with the segregationist purposes of the 
Sovereignty Commission, but instead bad to do with protecting Janes County’s black and white 
residents from union and KJan violence. Charles will never forget the Klan’s beatings, 
shootings, and murders. . And I’ll never forget how Charles Pickering fought all of these things. 

No political smear job will change these facts. 


Sincerely, 

Herman Aycock 
Chief of Police Retired. 
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John K altar 

39 McLain Ct. 
Jackson, MS 39211 
Phone No. (601) S56-2400 
Fax No. (601) 956-0974 


January 30, 2002 

Senator Patrick J. Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
224 Dirkscn Office Building 
Washington, DC 20510 

Dear Senator Leahy: 

I hays known Judge Pickering for 30 years and I have been an active Democrat in 
many political campaigns in this state. It has been my privilege to work in the top 
directive groups of several campaigns in Mississippi, including gubernatorial, -senatorial, 
judicial and congressional races. 

Even though Judge Pickering is in the opposite party, I have worked with him on 
many issues when te was in the Senate, I have observed his tremendous intellect and his 
inexhaustible snergio; in w oridmg for the people of this state. 

Judge Pickering has always been fair and reasonable in his approach to issues 
involving his constituency. He has been moderate and effective in his working for the 
best interest of the people of tins state. He treats all of the people with respect and he 
advocates dignity and equality for all. 

Though not a lawyer, I have been in contact with a number of people who have 

been before his court. Judge Pickering 1 as t fee reputation, for honesty sod integrity and 
for equal tresteteteK for A who appe. before fcfas, I ten confident that he will be as 

c '".ndittf y-'dje c. ;. r ':HiCr - 

I hope that you agree with my recommendation and tliat your committee will 
report his nomination favorably and that the Senate will confirm his nomination. 




John Baltar 
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Mary Baliak 

39 McLain Ct. 
Jackson, MS 39211 
Phone No. (601) 956-2400 
Fax No. (601) 956-0974 


January 30. 2002 


Senator Patrick J. Leahy. Chairman 
Committee an the Judiciary 
United States Senate 
224 Dirksen Office Building 
Washington, DC 205 10 

Re; Charles W. Pickering, Sr. 

Appointment to Fifth Circuit 

Dear Senator Leahy: 

Because my mother, father, brother and I were close long-time personal friends of 
the late J. P. Coleman, Fifth Circuit Court of Appeals, I feel that 1 know -what is expected 
and wanted in the person that is appointed to this important position. 

As general manager of one of the largest convention hotels in the state of 
Mississippi, located -within six blocks of oar state capital, 1 have had the opportunity to 
meet and observe many dignitaries of our great state and our great nation. I have met and 
observed Presidents, Vice-Presidents, U. S. Senators, Congressmen, Judges, as well as 
our State Officials and Legislators for the past thirty years. 

Ten years ago, it was necessary for me to file a sex discrimination suit against my 
employer. Knowing that Judge Charles Pickering was selected to hoar my sex 

discrimination suit, I elected to not have a jury. Knowing that Judge Pickering was an 
honest Sid f , ir man, I felt blessed and quite comfortable when he was chosen to be ti.c 
Judge h — ..g my complaint. Even though I knew that Judge Pickering was well 
acquainted with my employer, a male, I felt that he would listen to both sides aud make a 
fair decision for both. 

During the months and months of negotiations. Judge Charles Pickwing always 
jnade sure that I was treated with the utmost respect. At times, that was a very tough jbb- 
Judgc Pickering made sure that Big Business' never took advantage of me because I was 
a woman entering middle age. I was fired in retaliation for filing suit and Judge Charles 
Pickering felt my pain when I found it difficult to find another job as a result of my filing 
a necessary complaint. 

J feel that I am well qualified to recommend to you. Senator Leahy, and your 
committee. Judge Charles Pickering for the position of Fifth Circuit Court of Appeals. 

Sincerely, 


'vSc&S=3^_ 


Mary Eteltar 
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October 25, 2001 


Senator Patrick Leahy 

Chairman of Senate Judiciary Committee 

U. S. Senate 

224 Dirksen Office Building 
Washington, D.C. 20510 


. Dear Senator Leahy; 

I am an African-American citizen of Jones County, Mississippi and reside 
in Laurel. I have Known Charles Pickering ail my life, Kis father and my father 
grew up together and played together es children in the Hebron community, i 
pester the New Homer Missionary Baptist Church in the Rose Hiil community and 
assist with the pastoral duties at Sweet Hope Missionary Baptist Church in 
Laurel. 

I have always Known Judge Pickering to he a fair man that offered help to 
many individuals regardless of their beliefs or race. He is an open-minded 
person and has a reputation of being accessible to ail individuals. He has started 
a local program to by to positively Influence the young people of the African- 
American community in Jones County. 

He is an understanding man who believes in the equal rights of eil people. 
Without any hesitation, 1 urge the confirmation of Judge Pickering to the post to 
which he has been nominated. " “ 



Rev, George L. Barnes 
2939 Carter Avenue 
Laurel, MS 39440 
Home phone: (601) 426-0485 
Business phone: (601) 649-3891 

<c: Scr.r tor Ortln Eccci: 
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October IS, 2001 


."ouocbM# Ciwies Pickering, 


I am writing this letter oat of gratitude for all you have done ior ray 
family anil me. 

First of sli, I want you to know that I Have learned a valuable lesson 
that I smwocling to instill in my children, Ashley and Robert That lesson is: 

ALWAYS dowrbttis rigid, mo matJarwhst. icdaesat-rattBr-wbo might 
tell you to do wrong, if you know it i j not right, DON’T DO ITI 

Second, t in fc-cotl rough £2 Maes with, my son, Robert having four . 
different train surgeries end mys :'f having numerous bocpitaltratfcas and 
surgeries es well But, thinks la God and iny family, .1 Lswc been aide to 
stay strong. 

Last, bat nor least, this time has brought our femSy daver together. 

My IsisHsfid, HarrcU, Has changed in many posirive ways. He has found God 
tad tebeti many classes tad reesued certifcctts to better bnssdf *pdt 
improve his quriliEcarioas for ngdod job when He comes ho." c. Those 
dirge* hast bean ssisatssea by my*ds my cfcnr rj, end «r. • 5a the way 

he communicates with people, his Sally included. I also know from speaking 
to other prison wives thot hc has been n positive influence on others. Hie 
jinsiiK-rf hie i-tejrtTmrion time In improve himK eifj not just waited rime. 

I V.-SUK you to haw ifcsr I tow a good job, with a graf cc: ... ... any and have 

proven myself to be a qualified, bard . working employee, moving from clerk to 
senior dak In just one year. I am also tprinittg people in our office and 

in. other Iocsfeas of our company. 

S’oague,!' • S lnthsrikycHftn'5'cnmpntfa:' 5 ef t > 3S,radlKia 
cssun: you the.: y otrr thoughtfulness end jure consideration is greatly' epprerirted tod 
will never be forgotten. 

pr TIVED 

OCT 2 5 - 


Sincerely, 




..UC. ffh 
disOSE 


Angela Barnett 
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Bennett Lotterhos 
Sulser <Sr Wilson, p.a 

ATTO~ T.VS AT LAW 

UNli JaCKSON PJACT.* sutrif KM 

1 «S IMT CAi‘1 1 01 $TR?. -.7 

JACK so..'. ■. nssi.w-vi T.'-'v ; -2127 
rAXC.-.J W CKt'-T 

Occobor 25, 2001 

Senator Patrick I . Leahy, 

Chairman Judiciary Committee 
United Slate Senate 
224 Dirksen Building 
Washington, DC 20510 

Re: Judge Charles W. Fleering, Sr. 

Bear Senator Leahy: 

I am very pleased to send R letter of recommendation in behalf of Judge Charles W, 
Hc-faering, Sr,, for your consideration as a judicial candidate for the United States Court of 
Appeals for the Fifth Circuit, 

It has been my great pleasure to know Judge Pickering for over 35 years, and I can 
readily to his character 3nd fitness for this position. 

T have also had an opportunity to work very’ closely with him on a professional basis 
and have found him to be of the highest integrity. 

Oyer the years, I have observed that he has always demonstrated an unusual degree of 
sensitivity and understanding toward ethers. A? a United States Federal District Judge for the 
Southern District of Mississippi since 1 990, his judicial character has been beyond reproach 
while demonstrating a keen sense of right and wrong. 

r : a. my term »:« l rcridcs.il cf The Mississippi Bar (2030-2001), Judge Pickering 
prove. . : -.if lie has the xbzfty to work with all types of people and everyone knows you can 
coun.u - mm la times of r seed. 

Although Judge Pickering’s many achievements and contributions to the judiciary and 
legal profession arc too numerous to mention in this letter, there is no doubt that he is a man 
■who possesses some of life's greatest qualities - thoughtfulness, humor, modesty, common 
sense, end a profound knowledge of the. law. His personality, tempi; r&rncci and disposition 
also set him. apart as a judicial candidate. 


K/UflNC APOCUAV; 

1051 OFFICE COX Vtf 
jaCKSQK, MISSISSIPPI 39205 O09S 


WEBSITE: wwdiw 


KfCUAKD T. BENNETT* 

! Joseph i:. urnERHOS 

MA*£US «. WILSON 
JOHN L PANNUK 
o lAfciiis f. e bar- rji:?.. 
OfOv.;r*‘ ■ 
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Bennett I.ottkkhos 
S ui-SF-R gar Wilson, ba. 

Senator Patrick J. T ^rat^y 
October 25, 2001 

pap-c r 

Simply pet. • "!#=:- 7'; ri-^ricg lias been Ls be k success m '-Jib I:?-’ •\';oscr. 

profession and u , , - , • out a doubt, would continue to be a credit to our judicial. 

I ani extremely proud to have this very special person as my friend and unconditionally 
recommend him w you. 

Should you ne<?d anything further concerning this rcconimcndaijon, please contact me et 
your convenience.. 


Sincerely, 



Ricliard T. Bennett 


KTB/rd 

cc: Senator Orrin G. Hatch 
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Blackwell & White 

ATTORNEYS *WD COWS SLOWS AT UM- 

*«t Office 5^400 t£ON ARE) A. BOvCXWTU, H 

Cujipon, MS D95P2-W0 CAKYE.WHJTC 

TRJCIA TISDALE 

1613 ‘tyreniy Xlsid Ara-w 
Gallport. MS 59501 

E!H*&M365S»M 

OcioU-r 26,2001 


Hon- Patrick j, Leahy 

Chairman, Committee on the Judiciary 

United States Senate- 

224 Dirkscn Senate Office Building 

Washington, D,C. 20510 

Re; Judge Charles W. Pickering. Sr. 

Dear Senator Leahy: 

This letter is to urge a favorable report of the Senate Judiciary Committee and confirmation 
by the Senate of the nominal! onof Judge Charier V/. pickeries, Sr. to the Fifth Circuit Court of 
App?S-±. J havL- >uown Charles Pickering since 1 $59 and have lead the opportunity to observe him 
closely both as c fellow attorney end Since 1990, in the service he has rendered es a United Slates 
District Judge. He is an outstanding individual, ft person with, a good heart, end onepyfcohas : always 
exhibited a keen sense of fairness ar.d equity in oil his undertakings. Because he caxcs 'Eoout every 
individual with whom he deals, be would add stature to an eb-cady cOUTtjf hi* 

noml i ,; -v ..is cein'rtued. . k/. / ‘ 

Judge Pickering wan a respected arc successful lawy er who primarily represented plaintiffs 
curinp the course ofhts Icgr.i career. He fc-£ helped countless individuals, rich and poor, black and 
white, inal c and female, Republican and Democrat, during hi s years as a lawyer. This feet was'nevcr 
more evident than upon the occasion offils investiture as aUnited States D isf net Judge, when people 
from ell walks of life came to pay their respects to this man. To my way of thinking one of the 
highest accolades for an attorney is to be country lawyer beloved la a community In which one has 
made his home. This kind of high regard in which he is held is evident in Charles Pickering’s 
commits; ’.y and throughout the are« la Mississippi where his influence has esteoded. 

1 ' * fifei ejig yellow GOg Vctuocral 1 can assure you that Charles Pickering jj$ £ person Who 

places principles before parly politics. Before be was named to tbe bench he was a staunch 
Republican, but his decisions as t judge hr- VC been based on law, not ideology. He is completely 
trustworthy. As apersonof con-setcr«c*, he loads efforts toward racial reconciliation in our state. His 
concern for disadvantaged children, women, and those in poverty has led him to serve in his 
hometown of Laurel, Mississippi hi c group of volunteers dedicated to assist such individuals and 
families. 



Tv<j-J>or>c: 22S/86<-l«W 
FacrfoiOff: Z&/&$#~6VK 


R*d L-Uiec 22S/S<a-t33< 
JVtWIC 23S/86SK!9i5 
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Judge Pickering is a scholar of the law and one well cErcrienccd in fighting in the trenches 
for the rights of individuals. Esc-;. ‘ to give it another means of expression, elevation to the Federal 
bench has not altered his concern for his fellow man one iota. Because he has sec. in all three 
branches of government, during his public career, ha has unique insight as a judge. I hate to lose bib- 
on the District bo., h, but the Fifth Circuit will benefit from Ids Inline r* ; 'y and lifelong observation 
of the Golden Rule. 

Several years ago l had the opportunity to serve as president of the Mississippi State Bor 
Association, which put me in touch with hundreds oflawycrs around our State. It happened to be 
the same year during which Judge Pickering 5 S nomination to the United States District Court andihe 
ensuing con firmatten process occurred. J^wycrs-rii overthc stale expressed support fortheirfellow 
attorney being selected for the Federal bench. 3 never heard one negative comment about Charles 
Pickering during that time, and by his service on the Court he has continued to hold our admiration 
and confidence. I hope -the Senate will expedite his confirmation. 

1 appreciate your service to our nation durir-s: these tcymglimes. The people of this country 
arc its strength aid all of us arc united in our prayers ana support for you and all other leaders of our 
country. 

With best regards. 

Very truly yours, 

A. a 

LAB/jb 

cc: Senate rOrrin Hatch 

SA3«XiVSRSmAjJUR\U6-rrt Ik I 
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BILLY McGEE 

SHERIFF 

FORREST COUNTY MISSISSIPPI 


P. O, BOX 747 HATTIESBURG, MISSISSIPPI 38403 


October 30, 2001 


Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United Stales, Senate 

224 Dlrksen Office Building 
Washington, DC 20510 

Subject: Honorable Charles W, Pickering, Sr. 

Dear Senator Leahy: 

It has been my privilege to serve as the Chief Deputy Sheriff for Forrest County, 
Mississippi, since the year 1992, and I wish to take this opportunity to comment regarding 
the nomination of United States District Judge Charles W. Pickering, Sr. to the Untied 
States Court of Appeals for the Fifth Circuit. 

I have been involved in law enforcement for approximately 23 years and have had 
the privilege of holding the highest office that an African American has held in law 
enforcement for the Forrest County Sheriffs Office. I would like to express my opinions 
regarding the nomination of Judge Pickering. The assistance that Judge Pickering 
rendered when he was County Prosecuting Attorney of Jones County, Mississippi tc the 
Prosecuting Attorneys in Forrest County, Mississippi during the unprecedented trial of Ku 
Klux Klan members for the murder of Vernon Dahmer. Is no small accomplishment Judge 
Pickering demonstrated his dedication to the unbiased and unprejudiced administration of 
law and his application tc not only African Americans, but others as well. That trait 
continued af - r his appointment to me United States C 'strict Court for the Southern District 
of Mississippi I have had the opportunity to observe Judge Pickering during his 
administration of the United States District Court, which sits in Hattiesburg, Mississippi, and 
have also had the opportunity to testify on numerous occasions in his Court. He has 
always demonstrated a policy of not only "fairness" and one of "upholding the law" as it 
applies to all persons, but he has been particularly careful in preserving the rights of all 
prisoners, including African Americans who sought to pursue remedies in Judge Pickering’s 
Court. 


TELEPHONE A.C, 601-544-7600 
FAX NO. 601-644-61BZ 



Senator Patrick J. Leahy 
Page 2 

October 29, 2001 


I can say without reservation, that the elevation of Judge Charles Pickering to the 
United States Court of Appeals fur the Fifth Circuit, will be an asset to that-Court and will 

provide the Fifth Circuit with a new member who will continue to uphold the rights of all 
citizens or Individual, either civilly or criminally. I hope that you will respectfully confirm his 
nomination as a member of the United States Fifth Circuit Court of Appeals. 


Sincerely yours, 



CB 


cc: U. S. Senator Orrin Hatch 
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McMahan & brinkley, p.a. 

Attorneys *rw2 CounvrWs 
60$ WEST PINE STREET 
FOST OFFICE BOX 31 
HATTIESI5URC, MS 39403^031 

it aiexbrsvxley 


Of Counsel 

MXCSiAELB. MtMAHAfi 


( 60 t) MJt&a 
FAX (601)544-8748 
9i«lu» D. Proof, Legal Awistont 


January 23, 2002 


Senator Patrick Leahy 

Chairman, Committee on the Judiciary 

United States Senate 

224 Dirkson Building 

Washington, D. C. 20510 

In Re: Charles w. Pickering, Sr. 

Dear Senator Leahy: 

I have practiced before Judge Pickering and in his court for many years. I 
Understand that Judge Pickering has been criticized somewhat for his handling 
of prisoner’s rights cases in his court. 

Upon hearing of this criticism, it reminded me of a time not so long ago when 
Judge Pickering asked me to do a favor for the court by acting as advisory 
counsel for a prisoner who had filed a civil rights case against a local sheriffs 
department and a Mississippi county jail. 

Although Judge Pickering did not have the authority to appoint paid counsel, 
he asked me to do this, pro bono, to make absolutely sure that the prisoner’s 
case was properly prosecuted from a factual and procedural standpoint. 

This was a prisoner who had been convicted of murder and was serving an 
extremely long, if not, life sentence and even given the fact that prisoner’s 
rights cases ere not extremely popular in this part of the country. Judge 
Pickering was conscientious enough to want to make sure that this prisoner’s 
rights were fully protected. 

Based on my experience with Judge Pickering, I believe the criticism he is 
receiving regarding his handling of prisoner’s rights is not well founded. 


Sincerely, 



HAB/sdp 

cc: Senator Orrin Hatch 
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October 25, 2001 


Senator Patrick J. Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
224 Dirkson Office Building 
Washington, DC 20510 

RE: Nomination of Judge Charles W. Pickering 

Dear Senator 

2 Visits in support of Judge Charles W. Pickering's nomination to the Fifth Circuit 
Court of Appeals. 

t have clerkedfor a Justice of the United States Supreme Court, been. President of the 
Mississippi Bar and am a member of the American College of Trial Lawyers, of which I am 
post S tatc Chair. My litigation experience in federal court -will, in e few months, covet forty 
years. 

Trying cases in federal court throughout south Mississippi, for the most part, f have 
had occasion to be cm. Judge Pickering's docket a number of times. Others in my office have 
also appeared before him. 

My experiences before Judge Pickering have always been of die highest quality. He 
is thorough and knowledgeable, always has a good grasp of the matters before him, and outs 
right through to the real issues. He has always been courteous end professional. 

His intellect is outstanding, and, therefore, his opinions are well-written and clear. 
As an appellate j udge, his written opinions will, I believe, provide clarity and guidance to the 

bench and bar. 



Senator Patrick L Leahy 
October 25, 2001 
Page Two 


213 


Without reservation, l add my recommendation, that Judge Charles^ Piclceri 
nomination be approved 


Sincerely, 

Raymond L. Brown 


RLB/tmr 

cc: Senator Orrin Hatch 

021<JIIrrir 
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BUSTIN LAW FIRM 


1 09 FAJRFIEED DRIVE, SUITE 1 03 

hUmESSLIRO, MlSStSStPM 39402 CAKOL ANN ESTES BUCTIN 
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January 28, 2002 


Senator Patrick Leahy, Chairman 
Cpnmritiae on the Judiciary 
U-S- Senate 

224 Diiksen Office Building 
Washington, D.C, 20510 

Re; Judge Charles W. Pickering 
Pear Senator Leahy: 

1 am writing to offer my most enthusiastic support of the nomination of Judge Charles 
W, Pickering for the U,S. Court of Appeals for the Fifth Circuit. I have had the privilege of 
practicing before Judge Pickering for nearly eleven years and have always found Judge Pickering 
to be fair, prepared, and honest. E v cn in my first months of law practice. Judge Pickering treated 
me with the same respect and dignity as my more seasoned peers. Judge Pickering has always 
encouraged me to be an attorney of integrity and intellect. 

My experience with Judge Pickering has taken place in both the federal civil and criminal 
arenas. In civil matters, I have found Judge Pickering to be impartial. I have been most 
impressed with his ability to move his docket and to work tirelessly with all litigants toward the 
right resolution of each case. He is always well- versed in the issues presented to him, obviously 
independently researching pending jurisprudence and giving all parties a fair chance for their day 
in court. 

I have also had experience with Judge Pickering in the criminal area. I have found Judge 
Pickering to be an excellent and fair criminal jurist- Most recently, I represented an African- 
American twenty-year-old male brought before the Court for sentencing on a possession with 
intent to distribute drug charge, My client, a first-offender, did not have a high school degree and 
Edir ; .i - to drug use since 8. Judge Pickering expressed concern for the future of my client 
and a desire to assist him with improving his life. Judge Pickering granted a reduction in the 
sentencing guidelines offense level in excess of the reduction recommended by the U.S. Attorney 
and pre-trial services officer and imposed a sentence within the lowest 10% of the guidelines, 
thus enabling my client to qualify for several rehabilitative opportunities while incarcerated. 

From the bench. Judge Pickering praised my client's acceptance of responsibility and substantial 
assistance to the government and encouraged my client in his future endeavors. I believe my 
Client’s sentencing experience with Judge Pickering may have been a positive life-changing 
experience for the defendant. 

I look forward to hearing about continued progress toward the confirmation of Judge 
Pickering for the Fifth Circuit. 


Sincerely, 

CoamX (Ln^^l^dpr<. 

Carol Ann Estes Bustin 


CAEB/bb 
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October 25. 2001 


Honorable Patrick J. Lcaby 
Chairman, Committee on the Judiciary 
United Stales Senate 
224 Diiksea-Qffice Building 
Washington, DC 20510 

■ Dear Senator Leahy; 

thive been practicing I arc forever 20 years and have tried cases in many Federal District 

Courts, 


I had the opportunity to try a case before Judge Charles Pickering, Sr., which involved 
many complex federal issues. Judge Pickering; Sr.. showed astute insight and was feir in bis 
bm dir'ng of some often very difficult issues. He showed exceptional judicial temperament, 

I strongly support and believe Judge Picnering, Sr., would be a first-class oddifion to Ac 
5* Circuit Court of Appeals. 


Very truly yours, 

GOODM' 1>J . CHESNOFF & KSACH 



DavidZTCbesnofiC Esq. 


cc: Senator Orrin Hatch 

Judge CJiarles Pickering. Sr. 
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Pickering 

U.S. Senate should confirm judge 


Despite the flurry of Capitol Kiii bi-partisanship in the days immediately following the Sept. j. 1 
attacks, partisan wrangling is now creeping back into the balls of power in the federal government. 

Key Democrats in the U.S. Senate as they did in the recent confirmation hearings for 

newly-confirmed U.S. District Judge Mike Mills of Aberdeen — are delaying the confirmation of 
current U.S. District Judge Charles Pickering to the 5th U.S. Circuit Court of Appeals in New 
Orleans. The court hears appeals from Mississippi, Louisiana and Texas. 

Senate Democrats seek an additional review of Pickering's record on civil rights issues since the 5th 
Circuit represents states with high minority populations. Perhaps such review is legitimate. And 
Democrats appear to be reacting to the delays with former President Clinton’s judicial nominees 
when the Republicans held the majority. That's just politics. 

But Mississippians know Pickering as an intelligent, fair and decent man with a strong commitment 
to civil rights issues and equal protection under the law. We believe he will be a fair, responsible 
appellate judge. 

The Senate should quickly and solidly confirm Pickering's well-deserved nomination to this 
important post. 

^ Send t h Is article ns a postcard 
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November A, 2001 

i.' ~~~ i Pickering has clean record on race issue 

["Search] 

Few Mississippians are surprised when 2nd District U.S. Rep. Bennie Thompson 
aligns himself on national political issues with the Congressional. Black Caucus. 

Enter arys or more words Where else, pray tell, is Thompson to go in terms of political alignments? 
to search. 

It is also wrong to criticize Thompson for being a loyal member of the 
Democratic Party both in Mississippi and on the national scene. He is dancing 
with those who brought him to the dance — something Republicans do as well. 

Thompson likewise cant be criticized for holding Bush Administration 
appointments to the federal judiciary as legislative hostages in the very same 
manner that Republican congressmen held hostage appointees of the Clinton 
Administration. 

It’s not even plausible to knock Thompson for holding the 5th U.S. Circuit Court 
of Appeals nomination of U. S, District Judge Charles Pickering of Laurel in 
legislative limbo based on the question of race — for Southern white politicians 
made a virtual sport of that practice in the 1960s and 1970s. 

Neither is it a legitimate point of attack to criticize Thompson as a liberal for 
opposing the appointment of Pickering as a conservative. That’s the way the 
political cookie crumbles. 

What racist record? 

But what Thompson can — and should — be criticized for is embracing the 
congressional Black Caucus party line that Pickering's public record in 
Mississippi and his judicial decisions while on the federal bench in this state have 
been in any manner whatsoever those of a racist. 

There is no such record. It doesn't exist. Pickering’s clean. 

The people of Mississippi — black and white — know it. White conservative 
Republicans, black liberal Democrats and everyone else alpng the state's political 
spectrum know it, too. 

Respected civil rights attorney Carroll Rhodes ofHazlehurst has publicly praised 
Pickering as has leading racial reconciliation leader Dolphus Weary of Mission 
Mississippi. 
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Rep. Thompson knows it, too 

He knows Judge Pickering testified against. White Knights of the SCu Klux Klan 
Imperial Wizard Sam Bowers during his trial for the murder of civil rights leader 
Vernon Dahmer. 

He knows Judge Pickering fought ihe Klan in Mississippi long before it was 
politically popular or prudent to do so. 

He knows Judge Pickering has lived his life as a devout Christian and one who 
was willing to get in the trenches and work for racial reconciliation because it's 
right. 

Knows better 

Only someone who has had his head in the sand for the last 35 years or someone 
ignorant of Pickering’s life and career in Mississippi could ignore those 
undisputed facts — and Thompson is by a long shot guilty of neither apathy nor 
ignorance. 

There is enough real racism in the world — and more particularly in Mississippi 
— to make the political choice to cry ,r wolf' on the issue of race even more 
repugnant and more disheartening. 

The 5 th US. Circuit Court of Appeals needs a judge with the record on racial 
fairness that Judge Pickering has earned over the course of his lifetime. He has 
proven to the people of Mississippi that he is fair, compassionate and qualified to 
serve. 

It's rather sad and rather telling that in light of Pickering’s impeccable record, 
Thompson could not bring himself to forsake partisan politics long enough to 
step up to bat for a fellow Mississippi^ who deserves his help. 
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Pickering 

s- Are Baptists not qualified to serve? 

Record Intact 

• Despite withering attacks 
on his persona] religious 
beliefs by special interests 
groups, U.S. District Judge 
Charles Pickering's record of 
fairness, compassion and 
racial equality remains 
unsullied. 

There also have been vague accusations of racism tied to a law review article on miscegenation 
penned by the judge while he was in law school. But this week, the political squabble took on a new, 
more ominous tone. 

Opponents from the National Abortion Rights Action league (NARAL) characterized the Laurel 
judge as an "ultra-conservative political activist" who they believe could not set aside "extreme 
personal views in issuing judicial decisions." NARAL cites as evidence to support that belief the fact 
that Pickering was president of the Mississippi Baptist Convention when it approved a resolution 
calling for a ban on abortion in the early 1980s and his role as chairman of a subcommittee at the 1976 
Republican National Convention that created the party's first anti-abortion parly platform plank. 

NARAL, seems to suggest that a Southern Baptist — simply by virtue of his or her personal religious 
faith — is somehow disqualified from serving on the federal bench. That suggestion is nothing short 
of religious bigotry. 

Pickering's personal religious beliefs aren't relevant to his performance as a judge and in no way 
should disqualify him from serving. The judge told Senate Judiciary Committee members as much 
during his testimony and vowed to continue to follow existing federal law on abortion on the 5th 
Circuit bench — as he has in Mississippi. 

Civil rights leaders who actually know Pickering and have witnessed his life's example in this state 
have consistently praised him as well-qualified and morally fit for service on the 5th Circuit bench. 
Pickering's opposition comes from special interest groups who don't know him and who haven’t to 
date produced a single judicial opinion from him that supports their accusations of racism or religious 
activism. If such decisions exist, where are they? 

Pickering deserves to be confirmed for this judicial appointment. Continued foot-dragging by Senate 
Democrats should be seen for what it is — partisan politics. But the tactics to which some of 
Pickering's opponents are stooping to engage in that partisan battle are deplorable. 


The protracted 5th U.S. Circuit Court of Appeals confirmation proceedings 
for U.S. District Judge Charles Pickering in the U.S. Senate has centered 
on two fronts. 

There is partisan foot-dragging by Senate Democrats incensed over what 
they believe were unnecessary delays in the confirmation of Clinton 
administration judicial nominees by GOP senators. 


http;//www.clarionledger. com/news/020 1 /26/leditorial.html 


1/28/2002 
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Pickering 

# Record being wrongly besmirched 

Fights over judgeships are highly partisan, so Senate confirmation hearings in recent years have 
become more of a politicaJ circus than a serious examination of a nominee's qualifications. 

That was true when Republicans controlled the Senate and is true now that Democrats are back at the 
helm. 

It is certainly true in the case of the nomination of Charles Pickering to the 
5th U.S. Circuit Court of Appeals. 

Pickering, currently a U.S. District judge in Mississippi's Southern District, 
is being pilloried by liberal Democratic forces that don't want to add 
another Republican to the 5th Circuit and who see Pickering's nomination 
as a test case for upcoming votes. 

That's the politics. 

The man, however, is a different story. 

Charles Pickering is a deeply religious man of the highest integrity. His political career prior to the 
bench is solid when it comes to public service and leadership. 

The claims by members of the Black Caucus that he is insensitive to minority and women’s rights is 
simply not borne out in his record. In fact, his political career suffered because of his stand against the 
Ku KIux Klan in the 1960s in Jones County, where he served as a prosecutor. 

If senators want to oppose Pickering because he is a Republican and a conservative, that is their 
political right. 

However, they cannot oppose him based on his record on race in Mississippi. 

Pickering is a capable judge and a person of utmost integrity who has carried out his duty to uphold 
the Constitution. He should be confirmed. 

And, this... 


Integrity 

• U.S. District Judge 
Charles Pickering is 3 person 
of integrity who has a long 
and distinguished record in 
politics and law. 

• He should be confirmed to 
serve on the 5th Circuit. 


* Thompson's rhetoric appalling 

Mississippi 2nd District U.S. Rep. Bennie Thompson joined members of the Congressional Black 
Caucus Wednesday in opposing Charles Pickering's nomination to the 5th U.S. Circuit Court of 
Appeals. 

As a Democrat, Thompson could be expected to oppose Pickering, a former state GOP chairman 


http://www.clarionledger.com/news/0202/08/leditorial.htni] 
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backed by Republican U.S. Sen. Trent Lou. Mow Thompson opposed him is something else 
altogether. 


Thompson crossed the line in using a brand of racial rhetoric that has seldom been heard in 
Mississippi since the 1 960s. Thompson didn't stop at opposing Pickering, but criticized any black. 
Mississippi who might support him a being a "'Judas." 

Thompson was elected to represent the 2nd District, not as spokesperson for all black people in 
Mississippi. Who is Thompson to declare what black Misstssippians must believe, lest they be 
accused of betrayal? 


There are black Mississippians — Democrats and Republicans — who support Charles Pickering. 

For Thompson to say there should be some sort of racial litmus test is offensive. Such racially charged 
rhetoric has no place in modem Mississippi politics. 

Prisons 


* Why such a push for counties? 

Already struggling — with a $1 5 million deficit this year, down from $29 million with cuts to the 
bone — the state Department of Corrections is now being hit with a bill to rob its budget for another 
$1 million for county jails. 

Senate Appropriations Chairman Jack Gordon, D-Okolona. defends his bill by saying county sheriffs 
need to be paid what the state owes them, $20 per inmate per day for housing state prisoners in county 
jails. 

Corrections Commissioner Robert Johnson says he is late on reimbursing counties with the cost- 
cutting he has already done, but passing the bill will cause him to lay off 80 people, threatening the 
security of guards and communities where state prisons are located. 

Why all this concern by state legislators? Why now, with the state strapped for cash in every state 
agency? 

Perhaps there’s a clue in another "surprise" bill this week to give county and statewide elected officials 
a pay raise. 

In the pay raise bill, also authored by Gordon, major beneficiaries would be county supervisors, 
sheriffs, justice court judges . . . each county's "courthouse crowd." 

Hmmm ... the 2003 budget. Isn't that an election year? 

The state needs to pay its bill with counties if it is owed. The state, however, should not be propping 
up counties with the corrections budget. 

£53 Send this article 95 a. postcard 
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137 Jeff Byrd Road 
Laurel, Mississippi 39443-6X36 

Lee W. Clfcie 
(6Ci) 64f-E374 

January 25, 2002 

The Honorable Patrick I .ceahy, Chairman. 

Judiciary Committee 
United States Senate 
Washington, D.C. 20510-4502 

Re: Charles W, Pickering, Sr. 

Dear Senator Leahy: 

As a long time member of the National Association of Criminal Defense Lawyers and con- 
sidered by some to be a "Yellow-Dog" Democrat, this letter way seem to be a contradic- 
tion. My memberships also include the Southern Poverty Law Center, the Georgia 
Justice Project, the New Orleans Innocence Project and Amnesty International. But this 
letter is not a contradiction. 

Siruply, this letter is to express my support for the nomination of my friend, Charles 
Pickering to the United States Court of Appeals for our Fifth Circuit. It has boon my 
pleasure to know Jr ripe Pickering for over fifteen years, both personally and profession- 
al; . This also intrudes know-hog members of bis fanv'y. To say tbr: Judge Pickering and 

I agree on every issue would not be correct. To say 1 have agreed with all of his decisions 
from the bench, would not be honest. 

However, this is not what a judicial office is about. I can say without reservation that 
Judge Pickerhg is fair, impartial and keens the lawyers appearing before him "on the 
mark''. There is no excuse accepted for lack of preparation or professionalism before 
this judge. As to bis personal character and ethics, in my impression, they are above 

reproach. This rosy have hurt him somewhat in this process of this nomination, as 
he will net be : d • eo. it comes to the cauans required of a judicial official. In short, 

J 'dgePid-'er - d -of practice ‘situational ethics". 

Frankly, it is ray belief that to be subjected to a one or two issue litmus test for elevation 
to a major judicial post would invite chaos in our judicial system. It is also my belief 
that those individuals and groups who promote these litmus tests, (which is their right), 
have their own agendas and interests that often exclude all other opinions. And, too 
often these agendas are made without full knowledge of ffiejn.dividuaJs and facts that 
are affected. This is not wjjat the law is about. ~ 




1 * H .. 9 



223 


The Honorable Patrick Leahy 
January 25, 2001 

Page Two 

For this reason, I have enclosed two recent items from the Jackson Clarion-Ledger 
for your review. Having personal knowledge and realtionsbips with each of the Miss- 
issippi commentators, I know that each person also does not agree with Judge Pickering 
all of the time. But as to respect for him, and personal knowledge of what Judge 
Pickering has accomplished over hi.s life, the opinion is unanimous, Charles Pickering 
will he an outstanding Circuit Judge, This is what is truly important. 

In closing I request a speedy bearing and proper confirmation of Charles Pickering. He 
is an outstanding person, lias’ been an outstanding lawyer and jurist. He has been a true 
credit to the Laurel community. He will make an outstanding Circuit Judge. 

Thank you, 

LEEW. CLINE 

Enclosures 
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January 17. 2002 
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Pax {&».} 35545^3 


Honorable Patrick J. Leahy 
Chairman, Committee on Judiciary 
United States Senate 
224 Dirksen OfS.cc Building 
’Washington, P.C. 205 JO 

Dear Senator Leahy; 

I am writing to you on. behalf of Judge Pickering whose confirmation, bearing will be 
coming up ba^ed upon Hi$ recent nomination, to the Fifth Circuit Court of Appeals. 

For the past sixteen (1 6) years I have represented numerous people charged With various 
types of criminal conduct here in Mississippi and have appeared before Judge Pidcerifig, both 
from a retained status and pursuant to the Criminal Justice Act, These clients came from jdJ types 
of backgrounds, but, unfonuruiteiy, the majority were minorities. 

In every case, despite the allegations. Judge Pickering has shown coropassfod, 
understanding, professionalism and total fairness. Because Judge Pickering himself actually tried 
cases before coming to the bench, ha does not simply “rubber-stamp” what the government and/or 
defense wants to do, but, examines closely all aspects of each situation. 

From a local perspective, we will lose one of the best U.S. District Court Judges, 
however, a greater number of citizens will be better served by his appointment to the Appellate 
Court, where he will be able to address larger issues, and assist more people. 

Therefore.. X would respectfully urge you and your committee to confirm this highly 
codified, pyof^p'vitsd. compassionate end experienced trial Judge to the Fifth €Sccp$ O: -* 

Appeals. 

If J. can provide any additional information, or testimony, please let me know, 

^Sincerely, _ , _ 

M. Colette 


JMcysg 
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February 1.2002 

Honorable Patrick 1. Leahy 
Chairman, Committee on Judiciary 
United States Senate 
224 Dirksen Office Building 
Washington, DC 20510 

RB: Confirmation of Honorable Charles W. Pickering, Sr. 

Hear Senator Leahy: 

1 am writing you on behalf of the Honorable Charles W. Pickering, Sr. who 
has been nominated by the President of the United States for a position on the 
United States Fifth Circuit Court of Appeals. I am writing in particular 
regarding the following case: Britten. Mosley v. Mississippi Departs, tent of 
Corrections, US District Court for rite Southern. Biatri ct of Missis.;, ippi Cause 
No. 2:9SCV357-P-G, I represented the Plaintiff. Britton Mosley, in that case. 

to order to recommend Judge Pickering, I need to adyise you of my past 
Essociatic . with him. In the early 1970's I served in the Mississippi 
Legislature as a young lawyer, just out of law school. 1 was a member ofthe 
MissiBBippi House of Representatives. Judge Pickering was a practicing 
lawyer 5r the Laurel area and served in the Mississippi State Senate- He end 
lime- ■■ eh other ex t casual bseis only. We are not good friends and I have 
f- dr.ot octwitM . since that time, until die trial of the above referenced 
. i sc, 


Very frankly, 1 wes somewhat apprehensive about trying a case before Judge 
Pickering. I knew his political ideology was Republican and he was very 
conservative. 1 hove been a “yellow-dog'’ Democrat all of my life. 
Notwithstanding our difference in political philosophies, J wus pleasantly 
surprised with the manner, professionalism, and fairness with which Judge 
Pickering conducted the trial of this lawsuit. 
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Fags 2 

My client made numerous allegations against the Mississippi Department of 
Corrections, but simply was unable to substantiate same with appropriate 
witnesses. I felt that Judge Pickering allowed die case to go to the jury when, 
«j fact, there was really not enough proof to avoid a judgement as a matter of 
law. Even though Judge Pickering did allow the cese to go to die jury, they 
found for the Defendant. It was simply a matter of not being able to prove the 
allegations made by my client The case was so poor that I did mot participate 
in any appeal, although I prepared the appeal Notice and documents for Mr. 
Mosley. Whether he has appealed that to the Fifth Circuit Court of Appeals, 
I do not know. Jn this limited experience in Judge Pickering's court, I was 
treated professionally, couneouely. fairly and I fee] my client was treated the 
same. 


I received a call from the NAACF in Washington. I gave thorn the same set 
of facts that I am relating to you. Likewise, you should be aware that Mr. 
Mosley requested the United States Justice Department, through the Federal 

Bureau of Investigation, to conduct rn examination of the facts which gave rise 
to his civil suit prior to sry Involvement with him. My understanding is that 
ft... Federal Bu; ca- vi luvestjg.. den found rso j. robalTc cause f*>r tx lUeg-vT 

activities as it related to Mr. Mosley's claims. 

I thank you very much for your attention to this letter and I hope that I have 
helped you partially get the record straight as it relates to the above referenced 

lawsuit end Judge Pickering's handling of same. 


Respectfully yours, 

//'/ n, 


, r WMi 

Itoliael D. Ccoke 


MDC/dpd 

cc: Honorable Charies W. Pickering, Sr. 
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Honorable Patrick J. Leaky 
Chairman of Committee on Judiciary 

United States Senate 
224 Dirksen Office Building 
Washington, DC 2051-0 

KB: Honorable Charles W, Pickering 
United States District Judge 

Confirmation to United States Fifth Circuit Court of Appeals 
Dear Senator Leahy; 

As a friend of Charles Pickering for mere than 45 years 1 am pleased to recommend 
Judge Pickering for confirmation to toe Fifth Circuit Court of Appeals. 

As a practicing attorney and now a sitting judge he has constantly adhered to the 
highest principles and traditions cf our legal profession and society in general 

Judge Picketing has that special dedication and fundamental responsibility to both the 

legal profession and die public, and it is manifested through his leadership and service. 

I have always been impressed with his quiet dignity and bis sense of fairness, ethics, 
caring and principles that guide his life. In his service to our profession, his church, 
community and state, no one has ever been too poor, his or her circumstances too humble, 
to merit Judge Pickering’s fidelity and concern. 

In addition to big outstanding career es a lawyer, judge, church find civic leader, 
Curler Peering b?s fevnd time to be e husband, e father End a loving end csring 
gjb-idfi: .her. He represent: fils these professional, civic and family virtues thet we hold out 
to the public as representative of our profession, as we struggle to restore public respect and 
esteem for the legal profession. 
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Page 2 


He is most deserving of your confirmation to the United States Fifth Circuit Court of 
Appeals. 


Should you have any questions, please do not hesitate to contact me. 


Respectfully yours. 




Frank O. Crostfrwait, Jr. 

Past President Mississippi B ai 
Past Member of Board of 

Director of American Judicature 
Society 

Life Fellow American Bar Foundation 


FOCjcde 

Enclosure 

cc; Honorable Omn Hatch 
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November 13, 2001 


Hie Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 

TJ aired States Senate 
224 Dirkscn Office Building 
•Washington, D-C. 20510 

Re: Nomination of the Honorable Charles W. Pickering, Sr. 

Dear Mr. Chairman: 

I am -writing in support of the nomination of Judge Charles Pickering to the United States 
Court of Appeals for the Fifth Circuit 

First, however, I want to commend your Committee for its thoughtful, deliberate and 
careful review of nominees to judicial positions. While I am aware that some have oryustly 
criticized the Committee for urtnecesearily delaying judicial nominations, I would hope that you 
would continue the c evsfal process of reviewing these nominations even though it might take 

1o»,g« Jhra some would like. 

I got to know Charles Pickering in the nrid-70’5 when T co-managed the Carter campaign 
in Mississippi and thereafter served es Chairman of the state Democratic Party. Judge Pickering 
at that time was active in the Republican party. Although I had substantial disagreements with 
Judge Pickering over his political philosophy, I found Hm to be a person of high moral diameter 
and integrity who was completely honest and straightforward despite our adversarial positions. 

After serving my sentence as Chairman of the state Democratic Party, f became actively 
engaged in a civil litigation practice representing primarily plaintiffs in personal injury litigation. 
Since bis appointment to foe bench as United States District Judge for the Southern District of 
Mississippi, Judge Pickering has won high praise from members of the plaintiff as -well as 
defense Bar for his fairness, evoahandedness and temperament. He is truly one of those 
individuals whose level of integrity and commitment to the judicial system has compelled him to 
lay aside his past political views and render fair and impartial justice for all who have appeared 
before him. I venture to guess that you will not find a single instance of any attorney Or Etigant 
who has appeared before Judge Pickering who will say that they 'were not treated fairly and 
impartially in his Court. 
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The Honorable Patrick J. Leahy 
November 13, 200.1 
Page 2 


Since 1 have net yet turned in my partisan badge as Judge Pickering has, 1 have some 
reticence in voicing support for a nominee of a Republican President I feel, however, that if! 
am going to be critical as 1 have been of some of the j udicial nominations from Republican 
Administrati a m r I should, tr« all fairness, be equally outspoken on nominations of those who 

have demonstrated fairness and equality and respect for the judicial system. Judge Pickering has 
achieved that position, in my view. I would strongly urge your Cocamiltee’s expeditious review 
and recommendation to confirm Judge Pickering for the Fifth Circuit. 



DEC:dni 

ec: The Honorable Onin G. Hatch 

The Honorable Thed Cochran 
VAVTPS IVTt^S\&EOTfCKSUNXTR 


. TOTAL P.03 
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January 24, 2002 


Honorable Patrick J. Leahy 
Chaartwa, Committee on the Judiciary 
United States Senate 
224 Dirksen Office Building 
Washington; DC 205L0 


Re; Judge Charles Pickering 


Beat Mr. Leahy: 

These comments are to assure all who read them of my support for Judge Charles 
Picketing's nomination. I met the then attorney Pickering in 1968, when our community 
at large was in the midst of a crisis and needed the best possible guidance and leadership 
to step forward. He did, and found the way to start the lines of communication between 
Ac races, for foam to begin talking and working together. His forthrightness, dedication 
end concern for the community never ever gave rise, in my opinion, to anything fijat 
might or would cause you to doubt his dedication. 

He encouraged active participation, your opinions and suggestions, etc. Attorney 
Pickering's influence easily flowed through the city, appropriately making known the 
problems that needed to be addressed. I was part o f that effort. 

Finally bis credits for advocating the promotion and upward mobility of minority 
citizens is unquestionable. He will bring great influence to our community. 

Laurel Citizen, 
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Scoatar Patrick Leahy 
Chairman, Senate Jiuficjary Committee 
224 Dtrksen Senate Office Building 
Washington, DC 20510 

Senator Orxin. Hatch 

Ranking Member, Senate Judiciary Committee 
152 Dirksen Senate Office Building 
Washington, DC 20510 


Dear Senators Leahy and Hatch; 


Last week, I read with amazement a one-sided story by AP reporter Jason Strasduso 
C'Busb judicial nominee -Pickering accused- of folse Senate testimony”) that implied that Charles 
Pickering had intentionally given SUSe testimony to die U.S. Senate Judiciary Committee during 
his 1990 confirtnarion bearing for a federal district Judgeship. Mr. Struziuso further implied to 
Charles Pickering'' s 1990 testimony that he had had no contact with, the Sovereignty Commission 
was an effort to cover up his prior role in that now-defixoct segregationist comnaissionthat 
primarily investigated civil rights groups in the 1950s and 1960s. White Judge Pickering, a 
current nominee to the 5® Circuit Court of Appeals, could not respond to to one-sided story, I 
wanted to take this opportunity to teU the ether side of the Charles Pickering story. 

First, the AP story reported to. a. Sovereignty Commission document stated that 
Pickaring was in a group of state legislators “'who requested to be advised 11 about a group 
organizing pulpwood workers in to stats,'* some of whom hauled wood to the Masonite 
Corporation’s plant in Jones County, Mississippi. What the AP story foiled to mention was that in 
1972, Jones Couory was just emerging ftoa a bitter labor dispute at to Masonite plant where 
union members, who were also members of the KKK. shot into and burned homes in the middle 
of to night aud brutally beat up workers. As to former District Attorney of Jones County, 
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Mississippi.. I knew -what Charles Pickering had known in 1972. Indeed, in 1967, 1 filed a murder 
charge against resoled Ktensman Vtsnder I- “Dubie” Lest, a member of the Woodworker.; Union. 
for a murder at the Masonite plant in Jones County. As a state Senator representing Jones 
County, Charfa Pickering had every reason to ce concsmad about further union violence 
involving foe Masonite plant in Jones County. 

Second, the implication that Charles Pickering attempted to mislead the U.S. Senate 
Judkhuy Committee in 1990 is hogwash. As any Song-time resident of Mississippi knows, the 
mention, of the Sovereignty Commission, instantly brings to mind its high-profile investigations in 
the 19503 and 1960s. Thus, by 1990, Charles Pickering could easily have forgotten a 1 972 
conversation with a Commission investigator that occurred years after the Commission’s heyday 
and involved no high-profile Commission activity. 

Third, the inqjfaitfcm that Charles Pickering would try to cover up an 1 8-year-okt 
conversation with a Commission employee doesn’t square -with the same Charles Pickering that I 
have known for forty years. This is the same Charles Pickering who as County Attorney in the 
1960s worked tirelessly with FBI agents to investigate and prosecute violent Klansman in 
Mississippi The same Charles Pickering who in 1.967 pat his and his fetnily’3 lives an the line by 
persanaHy testifying against Sam Bowers, the Imperial Wizard of the KXK, in the case dealing 
with the murder of civil rights activist Vernon Dahmer. The same Charles Pickering who in 1977, 
as a state Senator, voted to shut down foe Sovereignty Commission, and fought against eflbrts to 
destroy the Commission’s records by voting for the only plausible alternative — to preserve the 
Connnissian’s records and to ttsake them public after a number of years. 

While Judge Pickering, in 1990, may have forgotten an 18-year-old conversation, he has 
never forgotten his duty to protect people of all races in Mississippi. Indeed, when I checked my 
msOTwy by reviewing the court record on the 1967 case against Vandcr L. Lea, the reputed 
Klansmart who was a member of the Woodworkers Union at Masonite Corporation, X discovered, 
another signature in addition to name on the affidavit supporting the murder indictment — 

‘•Charles W. Pickering.” That’s the other side of the story. 
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Honorable Patrick Leahy, Senator 
Chairman, Committee of Judiciary 
United States Senate 
224 Dirkscn Office Building 
Washington, D-C. 20510 

Re: 


101 NORTH STaTE STREET 
JACKSON. MISSISSIPPI 39201 
Telephone; (601) 355-7961 
Fax: (601) 355-C530 
Toll Free; (US) (877) 328-3752 
E-iilai): attyjtte@gte.ncl 
hap'Jf w«r w,e uve* Ju-v.'iy I d .com 

2216 MAQaKINH STREET 
NF.w ORLEANS. LOUISIANA 70130 
Telephone: (504) 581-5297 
Fax: (504) 581-5290 
E-mail: eeve»la»v^gl>*tl*outh.not 

DISTRICT OF COLUMOIA 
1700 17™ STREET NW, SUITE 209 

Washington, d. c. 20009 

Telephone; (202) 624-0338 


January 23, 2002 


1 AOMivrtt) ik Misxrss»rrr. tt«AS 
AND DISTRICT OF COLUMBIA 
a AOMPHTO w MIWISSTm, ARKANSAS 
AND DISTRICT OF COLUMBIA 
^ADMITTED IN MISSISSIPPI 
« ADwn »iO IK J.OUISJi>«Na, MISSISFtPPI 
TEXAS. ANOlXSITWCT OF COUJmuU * 

5 ADMITTED IN MISSISSIPPI AND WYOmInC 
6 ADMITTED IN GERMANY 
1 ADMITTED IN YemSEUBLA 

HOUSTON. TEXAS . (7IJ) 45 I-9J95 

BVfcoSTADT. GERMANY 
09217 OURGSTADT 
BKflllL (t 
B3.724 -29-97 
fax - oj-m-i-57-ao 

maracat. fstada- araoua, Venezuela 

AY6NIMA I* «r AbKIC TURKU pojMOftn.tTAr-l 
PISCO 1. SPlCINA 7J 
JIMJ«-52S-72 


Charles W. Pickering Appointment 

to U. S. Court of Appeals 

Fifth Circuit Confirmation Hearings 


Dear Mr. Cljairman Leahy: 

It was my honor and pleasure to serve with Judge Charles Pickering in the early 60's civil 
rights struggles in Jones County, Mississippi as a District Attorney. I was acquainted with Km 
during law school and have been privileged to work with him as his career progressed from 
County Attorney, State Senator, U. S. District Judge and many other civic and professional 
services he has rendered for the people of the United States. 

During the civil rights struggle, being a native of Jones county, the resident agents of the 
F.B.I. seemed to work closer with. Charles because they had known him for many years before I 
came to Jones county. Especially during the Dahmer case, when Special Agent Roy K. Moors 
*nd approximately ?G other agents were in the area, Charles worked as liaison with the fcdasi 
offices while I worked mote with the state officers. He attended the many meetings when the 
investigation was on-going resulting in the arrest of some 14 individual Klan members. 

Charles wrote the speech, given on WDAM-TV, Laurel,— Hattiesburg by Mayor Hemy 
Bucklew in an effort to stop the violence and calm our people of all ethnic groups. To my 
personal knowledge he risked his safety to protect the public and to enforce the law fairly and 
impartially against the KKK. He was threatened many times and stood firm on, many occasions 
when it was necessary to enforce the law. 
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Our Jones County careers were both terminated because of our stand; as wc both lost 
ejection following our terms as prosecutors. Later, we were both redeemed. My redemption was 
being appointed Commissioner of Public Safely and receiving a letter of Commendation from J. 
Edgar Hoover. Charles was appointed and confirmed by your committee as a U. S. District Judge 
for the Southern District of Missixsippi. 

If there is any person who has paid his dues for his stand on civil or criminal rights, its 
Charles. As prosecutors we put the first blacks and women on juries in Jones County enforcing 
the decision of our tb S. Supreme Conn. 

I can personally attest to the fact that he will enforce the United States Constitution as 
mterpreted by our highest court, fie is of the highest moral character and the only member of the 
judiciary that I have met who has received no adverse criticism for his private or public life. 
Charles has always stood tall for justice when very few people would make a stand at aJL 

This recommendation comes from, an eye witness who fought in the trenches with him. It 
would be a great loss to our federal judiciary if for any reason he is not confirmed. 



Judge W. O. “Chet” Dillard (Ret.) 
Chancellor, Fifth Chancery Court District 
State of Mississippi 


WOD/red 

cc: Sen. Orin Hatch 

Sen. Thud Cochran 
Sen. Trent Lott 
The Clarion-ledger 
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Charles Pickering; 
the Other Side of the story 

by Judge Chet Dillard* 

Yesterday, I read with amazement the one-sided story by A'P rgporter 
Jasott Strazmso that implied that Charles Pickering had intentionally given 
falsa testimony to the U.S. Senate Judiciary Committee during his 1990 
confirmation heating for a federal district judgeship, Mr. Struziuso further 
implied that Charles Pickering's 1990 testimony that he had had no contact 
with the Sovereignty Garnmission was an effort to cover up his prior role in 
that now-defunct segregationist commission that primarily investigated civil 
rights groups in the 1950s and 1960s, While Judge Pickering, a current 
nominee to the 5 th Circuit Court of Appeals, could, not respond to this one- 
sided story in the press, I can. 

First, the AP story reported that a Sovereignty Commission document 
stated that Pickering was in a group of state legislators who “'requested, to be 
advised' about a group organizing puipwood workers in the state,” some of 
whom hauled wood to the Masonite Corporation’s plant in Jones County, 
Mississippi. What the AP story failed to mention was that in 1972, Jones 
County was just emerging from a bitter labor dispute at the Masonite plant 
Where union members who were also members of the KKK shot into and 
burned homes in the middle of the night and brutally beat up workers. As the 
former District Attorney of Jones County, Mississippi, I knew what Charles 
Pickering had known in 1972. Indeed, in 1967, 1 filed a murder charge 
against reputed Klansman Vander L. “Ochre” Lee, a member of the 
Woodworkers Union, for a murder at the Masonite plant in Jones County. As 
a state Senator representing Jones County, Charles Pickering had every 
res to be concerned about further union violence involving fee Masonite 
plant in Jones County. 

Second, the implication that Charles Pickering attempted to mislead the 
tl.S. Senate Judiciary Committee in 1990 is hogwash. As any long-time 
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resident of Mississippi knows, the mention of the Sovereignty Commission, 
instantly brings to mind its high-profile investigations in the 1.9S0»and 
19S0s. Thus, by 1990, Charles Picketing could easily have forgotten a 1972 
conversation with a Commission investigator that occurred years after the 
Ccisanission's heyday and involved no high-profile Commission activity. 

third, the implication that Charles Pickering would jato t+wu t aHy try to 
cover up an 18-year-oW conversation with a Commission employee doesn’t 
square with the same Charles Pickering that I have known for forty years. 
This is the same Charles Pickering who as County Attorney m the 1960s 
worked tirelessly with TBI agents to investigate and prosecute violent 
Klansroan in Mississippi. The same Charles Pickering who in 1967 put his 
and his family's lives on the line by personally testifying against Sam 
Bowers, fee Imperial Wizard of fee KKK, in fee case dealing with fee murder 
Of civil rights activist Vernon Dahmer. The same Charles Pickering who in 
1977, as a state Senator, voted to shut down fee Sovereignty Commission, 
and fought against efforts to destroy the Commission's records by voting for 
fee only plausible alternative - to preserve the Commission's records and to 
make them public after a number of years. 

While fudge Pickering, in 1990, may have forgotten an IS-year-old 
conversation, he has never forgotten his duty to protect people of all races in 
Mississippi. Indeed, when I checked my memory by reviewing fee court 
record on fee 1967 case against Vander L. Lee, fee reputed Klaneman who 
was a member of fee Woodworkers Union at Masonite Corporation, I 
discovered another signature in addition to mine on fee affidavit supporting 
fee murder indictment - “Charles W, Pickering.’' That’s fee other side of the 
story. 

*OiSl DtUard is a retired Judge of ike FifUi Chancery Court District in Mississippi e-ho served 
as District Attorney in Jones County during the 1960s. 
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***** V. fcOratf, 


Roger K, Doolittle 

Axrtmej <t+ Lbsp 

460 Brizrfpcod Drive, Smtc 500 
Jtfckson, jhlsssis&ppi 3 9206 
Tdtfbcnt: (6QI) 9$7~?7T7 
fuaimUx (601) 957-7779 


January ?, 2002 


Q»»Ki?l 0)tbf, tqsv fiXotSTK 


Vk Facctmik Onh 
Honorable Patrick J, 
Chainjutn, Judicial Coa 
United State Senate 

2 2,4 t2.„*7J 


ticee 



Sr * Nom& ^ * ^ United Sate, Oourt of 


Senator Leahy; 



KKD/cc 

CC: 


K. Doolittle 


°*'iu Hatch, CtvChafnjjj 
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January 24, 2002 


Honorable Patrick J- leahy 
Chairman, Committee on the Judiciary 
ZJmted States Senate 
224 Dirksen Office Building 
Washington, DC 20510 

Subject: Charles W. Pickering, Sr, - Nomination to United States 5 A Circuit 
Court of Appeals 

Pear Senator Leahy: 

Forrest County, M i s-siasIppL its Con my Scatbeing Hattiesburg, Mississippi was the osunty 
of residence of Vernon Dahmer and family at the time of the malicious and racially motivated bxe- 
boirtHog and assassination of Mr. Dahmer on Janua ry 10, 1%6. At the time of Mr. Dahmef's death, 
X wss privileged to be the elected County Prosecuting Attorney of Forrest County, Mississippi and 
in such capacity, was responsible for the States prosecuting o£ any State cases involving; Mr, 
Dahmer's death. 

My brother was an FBI agent, active in the Dahmer invectigation. Our relationsltip, along 
With others, allowed, the unusual occurrence of cooperation between local and federal authorities 
regarding the investigation and prosecution of the Ku KIux Kim. 

Ihe ultimate defendant; in the Dfthmor murder were from Jones County, Mississippi, one 
rumdy: Samuel Bowers. Mr. Bowers was the Imperial Wizard cf the Klan and the person who 
Orchestrated the Cohmer murder. Charles W. Pickering, a young lawyer like myself at that tfo*e f 
was one of ih§ very few residents of Jonee County, who responded to my request for assistance in 
the prosecution of S&ta bowers and his fellow Kiar^men, Charles W. Pickering m$d<? Iiimaelf 
available upon request, not erdy as a witness, but actually testified in the State's prosecution 
regarding the Dahmer murder. His testimony regarding the bad character and reputation of the 
fQan defendants was invaluable in tilting the Scales of Justice towards the conviction of four (4) 
incUvidixals for Vernon DahmeKs murder. The courage, determination and willingness of Charles 
W. Pickering to speak out on behalf of Justice was not without a price in' rad*)3y tormented 
Mississippi during the — 60b. As it did with myself and. others, dories W. Pickering was 
subsequently rejected at the poll* because of this courageous stand. 

Mississippi is my lifetime home, where I have been privileged to practice law far 43 years 
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Senator Patrick J. Leahy 
January 24, 2002 
Page 2 


aMhave known Judge Pickering personally, professionally and from a community viewpoint i 
can, and am, representing to you and your committee (without reservation), that the performance 
of Judge Pickering as a IX S, District Judge has not only been outstanding ansi a credit to the 
judiciary , but representative of his early determination of being txn fee side of justice and the rule 
of law without regard to race, creed or color. Judge Pickering has, at all times, conducted the affairs 
in and out oi fee courtroom wife, absolute fairness and equity with litigants, as well m attorneys, 
wife r.o favoritism because of race, eex, nor soda! status. Hi*; elevation and confirmation to fee 5* 
Circuit Court of Appeals will be an asset to the Federal Judiciary and will insure a continuation of 
js Federal Appeals Court in fee 5* Circuit that is recognized for upholding constitutional and 
substantive law, fairly arid impartially. 

I appreciate fee opport unity to correspond wife you on behalf of Judge Mserirtg and am 
available for any questions or inquiries you or your committee may have fo fete regard. 

Wffh best regards, I am. 


]KD 

cc; Honorable Orrin Hatch 


Sincerely, 



TOTAL P.03 
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October 30. 2001 


Honorable Patrick Leahy 

Chairman 

Committee on the Judfdary 
United States Senate 
224 Dirksen Office Building 
Washington, 0. C. 20510 

Dear Senator Leahy: 

tt is a honor and a pleasure for me to write In support of the nomination of Honorable 
Charles Pickering to tho United States Court of Appeals. 

As & practicing trial lawyer, a member of the American College of Trial Lawyers, end 

Past President of the. Mississippi Bar. I have had occasion to appear before Judge 
Pickering on numerous occasions, as well as to work with Judge Pickering on a variety 
of projects Intended to support and enhance the functioning of tho judiciary and of the 
Bar. It has been my experience that Judge Pickering is, without exception, fair and 
courteous to all attorneys and partios who appear before him. His Integrity is 
unquestioned and the quality of his Judicial decisions is exceptional. Judge Pickering 
will be an outstanding addition to the bench of the Filth Circuit Court of Appeals, and I 
recommend him without reservation. 

Sincerely. 

tfmES O. DUKES 
JOD/pgm 

cc: Honorable Otiin Hatch 
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October 25, 2001 


U.S. Senator Patrick Leahy 
United States Senate 
Washington, DC 20S10 

RE: U.S- District Judge Charles Pickering 

Dear Senator I-eahy: 


iS2DSL?AAVENUC 
*JSTOF«SBOXM« 
CLAPKSDALE, M5SKfSlPp!35«14 
«43-65.7.22<S 

. T€l€CDP!BR 06 Z 432 ?cB 7 «ji 


This letter is to submit for your consideration my unqualified endorsement of U.S. 
District Judge Charles Pickering for confirmation of his appointment by fire President to the 
Court of Appeals for the Fifth Circuit. 

I have practiced law in the State of Mississippi for more than AO years. I am a past 
president of the Mississippi Bar Association, end a past member of the Board of Governors of 
the American Bar Association. I am e fellow of the American College of Trial Lawyers and have 
known Judge Pickering personally and by judicial reputation for many years. 

lama Democrat end would not want yon to coafirm any person to the federal courts of 
this nation who 1 felt was gender or racially biased. I have never known Judge Pickering to be 
a person or judge that was anything other Oran lair and impartial in his conduct toward Women 
or minorities. 


Idottotfhink anyone questions his judicial qualifications. Die American Bar Association 
has deomed him “well qualified.” 


Per these reasons, 1 strongly endorse his confirmation to the Court of Appeals for the 

Fifth Circuit, 


Respectfully, 





i¥, Dunbar 


cc: U.S. Senator Orrin G. Hatch 

U.S. Senator Thud Cochran 
U.S. Senator 'front Lott 
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Senator Patrick J. Leahy, Chairman 
Committee on the Judiciary 
United States Senate* 

224 Difksoa Office Budding 
WasM ngtoa,D.C 20510 

Dear Senator Leahy; 

This letter is written, on. behalf cf the Honorable Judge Charles Ptckxririg. Judge 
Pickering has been a personal friend of xoinc for some time and I truly respect and honor 
him as a fiur'and impartial jurist 

It has come to my attention, that Judge Pickering has been nominated fo sit on the 5 ft TJ.S. 
Circuit Court of Appeals. This is an honor for Judge Pickering and south Mississippi and 
I whola-hcartecly endorse bis nomlniticm. Judge Pickering has consistently, advocated 
racial xccondliation; for as long as 1 have known him and has testified against such taco 

as convicted Kn Klux 73m member Sam Bowers in 1967, for the firebombing arid 
murder of civilrigfats leader Mr. Vernon Dabmet, 

I -would ask that you look favorably upon Judge Pickering’s nomination. HI can be of 
additional assistance please contact me at the above address or phone number. With 
deepest regard I am: 



Cc: Senator Orrin Hatch 
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Pyle, Dreher, Mills & Dye, P.A. 

attorneys at eavt 

800 AVBRY BOUX.EVA2P NORTH, SUITE IPX 
RliXUSEAND, MISSISSIPPI 3*157 

Bru40K Telephone' 

001} 957.2600 

Tsfeeopfiyr; 

(SOI) 95?-?<?40 

February 1, BOOS 


Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 DIrksen tunc® Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

It Is a privilege for me as a long time Democrat to endorse the appointment 
of United States District Judge Charles W. Pickering to the United States Kith 
Circuit Court of Appeals, t served the State of Mississippi as an elected Democrat 
for a number of years. Among those offices was twelve years spent as Lt. 
Governor. During that time I chaired foe Mississippi delegation to the National 
Democratic Convention In San Francisco, which named former Vice President 
Walter Mondale ss the Democratic nominee for President. 

Judge Pickering has an outstanding record of leadership and 
accomplishment. He has served his community, his state and his nation with 
distinction. He is well qualified to serve on the United States Court of Appeals. 
His honesty, impartiality, fairness and knowledge of the law are well Known 
throughout the State of Mississippi. It would be a terrible mistake to fail In 
advise and conssnt to his nomination. 



BD/rhm 


Cc: Honorable Orrin Hatch 
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Pcs i Office Box 647 
Laurel, Mississippi 39441 


October 29, 2001 


Senator Patrick I^ahy 
Ctiatixoan, Senate Judicial Committee 
043. Senate 

224 Dirksca Office Building 
Washington. D.C. 20510 

Dear Senator Leahy: 

2 am. art elected official cucceatly serving as a Councilman in the City of Laurel, 
Mississippi My feUow CoundJmea have also elected toe as President of that CouncaL 

I am writing on behalf of my friend. Judge Charles Pickering, whom X have known all of 
my life. He has always been a very fair and honest individual, I have visited his courtroom, so 
observe hearings.. He has always taken trine out to counsel with individuals who are In his 

com 


I am a past President of the LoumJ/Tones County N.AA.CP. In that capacity, I had 
discussions with hito on issues' of fairness, mandatory sentencing, etc. He has always been very 
professional and forthright He has applied the law to the facts and situations before him after 
carefully considering any extenuating circumstances, disregarding the race or gender of the 

accused. 


I cm wholeheartedly recommend him for the position of Judge on the Fifth Circuit Court 
of Appeals, If I c&n answer any questions or provide any more detailed fofortrtflliOB, please call 
me. 


Sincerely, 




Ihaddeus Edmonson 
Councilman. Ward 7 
City of Laurel, Mississippi 


CCS. Senator Qrrin Bate h 
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JOHN HOWARDS 

«QHT« CAROLINA 
12025 224-91S4 


CCMMITSEK 

COMMERCE, SCffiNCe, AND 
Trans pohtats on 

United States Senate 

WASHINGTON, DC 20510-3306 

INTELLIGENCE 


HEALTH, EDUCATION, USGFI, 
AND PENSIONS 
JUDICIARY 
SMALL BUSINESS 


March 5, 2002 


Honorable Patrick J. Leahy 
Chairman 

Senate Committee on the Judiciary 
433 Russell Senate Office Building 
Washington. D.C. 2051-4502 

Dear Mr. Chairman: 

On February 20, 1 requested the opinions of three legal ethics experts (concerning Judge 
Pickering’s conduct in United States v. Swan, Crim. No. 2:94cr3PR (S.D. Miss.). The experts 
are Stephen Gillers. Vice Dean and Professor of Law at New York University; John Leubsdorf, 
Professor of Law and Judge Frederick Lacey Scholar at Rutgers University and Associate 
Reporter for the American Law Institute’s Restatement of the Law Governing Lawyers ; and 
Steven Lubet, Professor of Law at Northwestern University and co-author of Judicial Conduct 
and Ethics (3d ed. 2000), 

1 have received responses from the three experts and ask that they be included in the 
record, together with the letter requesting an opinion that I sent to all the three on February 20, 
2002, and the follow-up letters supplying additional information sent by my staff on February 22, 
2002. 


Thank you for your consideration. 


Sincerely, 



John Edwards 
United States Senator 




cc: Senator Orrin G. Hatch 
Attachments 
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JOHN EDWARDS 
NORTH CABO UMA 
{202! 224-3134 


United ^totca t Soiatr 

WASHINGTON, DC 20310-3306 


;-'SAlXH, 3DUCATH3N, LABOR, 
AMD PSrlSiOfiS 
JUDJCSARY 
SMALL BUSINESS 
iNTELUGeNCE 


February 20, 2002 


Stephen Gillers 

Vice Dean and Professor of Law 
New York University School of Law 

Dear Professor Gillers: 

Judge Charles W. Pickering, Sr., United States District Judge for the Southern District of 
Mississippi, has been nominated to be a judge on the United States Court of Appeals for the Fifth 
Circuit. X have concerns about Judge Pickering’s conduct in a criminal case, United States v. 
Swan , Crim. No. 2:94cr3PR. I would be grateful if you would respond to the following question: 
Under the circumstances outlined below, ware the actions of Judge Pickering consistent with the 
rules governing judicial conduct and otherwise appropriate? 

Daniel Swan and two other individuals — one a juvenile and the other an adult of low 
intelligence— burned a cross on the lawn of an interracial couple. The juvenile pleaded guilty 
and agreed to testify regarding the cross-burning. Fie was sentenced to a term of probation and 
home confinement. Mr. Swan and the other adult, Mickey Herbert Thomas, were indicted on 
three counts. One of these counts, under IS U.S.C. § 844(h)(1), carried a five-year mandatory 
minimum sentence, to ran consecutively with other counts. Mr. Thomas pleaded guilty and was 
sentenced to a term of probation and home confinement. (Order of Jan. 4, 1995, pp. 1-3; 
Indictment, Mar. 8, 1994.) 

Mr. Swan was offered a plea agreement that would have resulted in a sentence of 
approximately one-and-one-half years imprisonment. Mr. Swan refused that agreement and 
pleaded not guilty. After a jury trial, on May 24, 1994, Mr. Swan was convicted on the three 
counts. Through die operation of § 844, he faced a sentence of more than 7 years. For reasons 
most folly elaborated in his recent letter to Senator Hatch, Judge Pickering believed “this was the 
worst case of disparate sentencing” he had seen on the bench. (Letter' of Judge Pickering to 
Senator Hatch, Feb, 12, 2002, pp. 2-3; Letter of Judge Pickering to Senator Leahy, Feb. 6. 2002 , 
p. L) 

I am concerned that, in an effort to prevent application of § 844, Judge Pickering made 
statements and took actions that violated rales and standards of judicial conduct. The following 
account of Judge Pickering’s statements and actions is based on official court documents and on 
U.S. Department of Justice internal communications that Judge Pickering has “had a chance to 
carefully review” and has not materially disputed. (Letter to Sen. Hatch, pp. 1, 1-5.) 
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1 . Mom than five months after the time for Mr. Swan to move tor a new trial had passed* 
Judge Pickering suggested a motion for a new trial. Rule 33 of the Federal Rules of Criminal 
Procedure provides that motions for a new trial may be made only “[o]n a defendant’s motion” 
and, unless based on newly discovered evidence, “only within 7 days after the verdict or finding 
of guilty or within such, further time as the court may fix during the 7-day period.” On 
November 15, 1994, Judge Pickering summoned counsel into an off-the-record conference. 

Judge Pickering asked counsel for die government whether they would “agree not to oppose a 
motion for a new trial on the § 844 charge.” As far as the record reveals, defense counsel had not 
moved for a new trial, and Judge Pickering had not extended the time for a new trial motion 
within 1 days after the guilty verdict (Memorandum of Brad Berry, USD OX to Linda Davis, 
USDOJ, , Nov. 29, 1994, p. 3; Letter to Sen. Hatch, pp. 3-4.) 

2. . Prior to ‘the November 1 5 conference. J udge Pickering had raised the question whether 
§ 844 applied to cross-burning. The government asserted that it did. At the November 15 
conference. Judge Pickering said that (1) he thought the government was likely correct about the 
law, and (2) he might issue an opinion unfavorable to the government unless the government 
agreed not to oppose a new trial. 

Specifically, according to a government lawyer, Judge Pickering said he believed tire 
government was “probably right on the law” that § 844 applied to cross-burnings. After asking 
“whether the Department would agree not to oppose a motion for a new trial on the 844 charge” 
in return for a three-year sentence for Swan, Judge Pickering 

said that if the Department does not agree to do tins, he might well write a nasty opinion 
from [the government’s] perspective, emphasizing the sentencing disparities and the 
injustice of applying section 844 in this case. He said that given his strong feelings 
against applying 844 in this case, he might well leave this task to the Fifth Circuit. After 
further discussion, [the goverranent lawyer] asked Pickering what would be the basis for 
the motion for a new trial. Pickering responded: “Any basis you choose.” 

The government lawyer stated that he needed instructions from Washington. (Memorandum, pp. 
3, 4; Sentencing Transcript, Aug. 15, 1994, p. 3). 

3. In December 1 994 and again in January 1S95, Judge Pickering asked an Assistant 
United States Attorney whether he had received a response from Washington. During the second 
inquiry — a phone call to the lawyer at home on January 2, a holiday— the attorney told Judge 
Pickering that “the position of the Government had not changed”: the government still believed 
Mr. Swan should be sentenced on his § 844 conviction, (Order, pp. 1-2; Letter of Jack Lacy, 
USDOJ, to Linda Davis, USDOJ, Jan. 5, 1995, p. 2; see also Letter io Sen. Hatch, p. 4.) 

After being told the government still sought sentencing of Mr. Swan on the § 844 
conviction, on January 4, 1995, Judge Pickering issued an extensive new order. (Order, p. 1.) As 
far as the record reveals, Mr. Swan’s only pending motion at this time was a motion for a 
continuance. 


2 
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A. The new order stated: ‘'counsel for the government are specifically directed to take up 
personally with the Attorney General of the United States this Order in its entirety and to 
report back to the Court within ten (10) days.” (Order, p. 2.) 

B. The sew order stated that if the government lawyers adhered to their position, they 
were to file two papers within 15 days. The first was a memorandum addressing the 
court’ s concerns. The second was a document analyzing all cases relied upon in the 
government brief that involved cross-burning, setting out the sentences of all defendants 
in those cases to which the government was a party, and providing a synopsis of all 
relevant facts relating to die culpability of the defendants in those cases. (Order, p. 6.) 

C. The new order also stated: “Counsel for the Government, as officers of this Court, 
shall certify that this Order along with its contents has been personally discussed wife the 
Attorney General.” (Order, p. 6.) 

. D. Judge Pickering sealed the new order. He stated: “This Order does not involve any 
matter that lias not previously been testified about in open Court, except as to the 
sentence of the juvenile. Since this Order does relate indirectly to a matter involving a 
juvenile this Order shall be sealed ....” On February 4, 2002, Judge Tom Lee unsealed the 
1995 order, stating that it contained “information that was presented or discussed in open 
court, relative to this defendant who is an adult, or in the proceeding against the other 
defendant who is also an adult.” (Order of Jan. 4, 1995, p. 7; Order of Feb. 4, 2002.) 

4. In a memorandum dated January 5, 1995, a government lawyer reported that the Swan 
case “has bad a history of off-the-record conferences with this judge, in which his displeasure at 
our insistence on the §844 count has never been far below the surface. He has had conferences 
on several occasions with” six government attorneys, including the U. S. Attorney. (Lacy Letter, 
P-1-) 


5. Judge Pickering has stated: “shortly after I entered the Order of January 4. ! called 
Assistant A ttorney General Frank Hunger, a personal friend, expressing my frustration with the 
gross disparity in sentence recommended by the government, and with my inability to get a 
response from Washington.” (Letter to Sen. Leahy, p. 3; see also Letter to Sen. Hatch, pp. 1-2.) 

The Justice Department attorneys eventually stipulated to dismissal of the § 844 count, 
Judge Pickering sentenced Mr. Swan to 27 months of imprisonment. (Sentencing Transcript, 
Jan. 23, 1995, p. 8.) 

For your reference, I am attaching the documents cited above, the Swan sentencing 
transcripts, and the pages of the nominations hearing transcript addressing the Swan case. 

Because I may be able to provide additional information shortly, please regard this 
statement of facts as provisional. If you have any questions or would like to receive further 
material, please let me know. 

Thank you very much. 


Yours sincerely. 


f ./John Edwards 


Attachments 
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Attachments 


1 . Swan Indictment 

2. Swan sentencing transcripts 

3. USDOJ Memorandum from Brad Berry to Linda Davis, Nov. 29, 1994 

4. Order of Jan. 4, 1995 

with unsealing Order of Feb. 4, 2002 

5. USDOJ Letter from Jack Lacy to Linda Davis, Jan. 5, 1995 

6. Excerpts from Nominations Hearing concerning Swan case, Feb. 7, 2002 

7. Letter from Judge Pickering to Sen. Leahy, Feb. 6, 2002 

8. Letter from Judge Pickering to Sen. Hatch, Feb. 12, 2002 
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Unicoi Otaris .Smart 

WASH i MG7C N, DC 2051C-33G6 



February 22, 2002 


Stephen Gillers 

Vice Dean and Professor of Law 
New York University School of Law 

Dear Professor Gillers: 

We can now share some of the additional information that Senator Edwards’ letter 
mentioned. 

On February 13, 2002, majority and minority staff for the Judiciary Committee 
interviewed Brad Berry, one of the Justice Department lawyers in Swan. Just this morning, the 
Department of Justice granted permission for Committee members to disclose most of the 
contents of that interview. On February 19, 2002, Senator Edwards paraphrased page 39, lines 9- 
16 in questions for Judge Pickering. Today, Senator Edwards supplemented that paraphrase with 
a direct quotation of page 39, lines 7-23. W'e have not yet received Judge Pickering’s response to 
these questions. We ask, of course, that you give the interview whatever weight and treatment 
you think appropriate. The full transcript, with DOJ redactions, is enclosed. 

Also enclosed is the trial transcript recently provided by Judge Pickering. If you have 
any questions, please call me at (202) 224-4923. Thanks very much. 

Sincerely, 

Robert Gordon 
Counsel 

Enclosures 
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February 22, 2002 


John Leubsdorf 
Professor of Law 
Rutgers University 

Dear Professor Leubsdorf: 

Per your request, I am enclosing the trial transcript provided by Judge Pickering. The 
juvenile coconspirator testified in open court and his name appears repeatedly in the transcript, as 
well as in the open court file. Consistent with a suggestion made by Judge Pickering when he 
transmitted this transcript, we have redacted the juvenile’s name and the names of his family 
members. 

We can also now share the additional information that Senator Edwards’ letter 
mentioned. 

On February 13, 2002, majority and minority staff for the Judiciary Committee 
interviewed Brad Berry, one of the Justice Department lawyers in Swan. Just this morning, the 
Department of Justice granted permission for Committee members to disclose most of the 
contents of that interview. On February 19, 2002, Senator Edwards paraphrased page 39. lines 9- 
16 in questions for Judge Pickering. Today, Senator Edwards supplemented that paraphrase with 
a direct quotation of page 39, lines 7-23. We have not yet received Judge Pickering’s response to 
these questions. We ask, of course, that you give the interview whatever weight and treatment 
you think appropriate. The full transcript, with DOJ redactions, is enclosed. 

If you have any questions, please call me at (202) 224-4923. Thanks very much. 


Sincerely, 



Enclosures 


Robert Gordon 
Counsel 
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Bn; ail Stans Sense: 

WASHINGTON. DC 2D51G-33C6 


February 22, 2002 


Steven Lubet 
Professor of Law 
Northwestern University 

Dear Professor Lubet; 

We can now share the additional information that Senator Edwards’ letter mentioned. 

On. February 13, 2002, majority and minority staff for the Judiciary Committee 
interviewed Brad Berry, one of the Justice Department lawyers in Swan. Just this morning, the 
Department of Justice granted permission for Committee members to disclose most of the 
contents of that interview. On February 19, 2002, Senator Edwards paraphrased page 39, lines 9- 
16 in questions for Judge Pickering. Today, Senator Edwards supplemented that paraphrase with 
a direct quotation of page 39, lines 7-23. We have not yet received Judge Pickering’s response to 
these questions. We ask, of course, that you give the interview whatever weight and treatment 
you think appropriate. The foil transcript, with DOJ redactions, is enclosed. 

Also enclosed is the trial transcript recently provided by Judge Pickering. If you have 
any questions, please call me at (202) 224-4923. Thanks very much. 

Sincerely, 

fuk:t 

Robert Gordon 
Counsel 

Enclosures 
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’ A private university in she public service 

School of Law 

Office of the Vice Dean 

40 Washington Square South, Room 402 

New York, NY 10012-1099 

Telephone: (212) 99S-S200 

Fax: (212) 995-4658 

E-Mail: Stephen, gillers @nyu.e<Ju 

Stephen Giilers, Wee Dean and Professor of Law 


VIA FACSIMILE AND FEDERAL EXPRESS 
February 25, 2002 


Honorable John Edwards 
United States Senate 
225 Senate Dirksen Building 
Washington, D.C. 20510 
Fax #202-228-1566 

Dear Senator Edwards: 

I am responding to your letter of February 20, 2002. You ask my opinion about certain 
conduct of Federal District Judge Charles W. Pickering* Sr,, who has been nominated to the 
United States Circuit Court of Appeals for the Fifth Circuit. Specifically, the first paragraph of 
your letter poses the following question with regard to this conduct: “Under the circumstances 
outlined below, were the actions of Judge Pickering consistent with the rules governing judicial 
conduct and otherwise appropriate?” 

I assume familiarity with all of the facts thereafter summarized in your letter and with the 
materials you have sent me. My opinion addresses only your question in light of the facts 
contained in the materials you enclosed. I offer no opinion on whether Judge Pickering should be 
confirmed. Many factors influence a confirmation decision. I am here addressing one set of 
events in Judge Pickering’s career on the federal bench. 

Judge Pickering exceeded his powers as the trial judge in the Swan case in a way that 
undermined decisions of the political branches of government - the Executive Branch and 
Congress. He then sealed the Order that would have fully revealed his actions, limited its 
distribution to counsel, and ordered those lawyers “to maintain the confidentiality of this Order.” 
As a result, the public has not had access to the record in this case despite the presumption of 
access to court records. 

Judge Pickering has explained the motive for his conduct as an effort to avoid an unfair 
disparity between the sentences received by two other defendants, who had pied guilty, and the 
sentence Congress had mandated for Mr. Swan, who was convicted at trial after refusing to 
accept a plea bargain. But by attempting to correct the perceived disparity in the way fie did. 
Judge Pickering invaded the powers of the lawmaking and law enforcing branches of 
government. 
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Alter Mr. Swan rejected several plea bargain opportunities, he was convicted of all counts 
in the indictment. The congressionaily mandated sentence (under section 844) for his act of 
burning a cross on the lawn of an interracial couple was five years incarceration. The sentencing 
guidelines indicated about two more years of incarceration for the remaining counts, to run 
consecutively. The two other defendants, each of whom had pied guilty to counts of the 
indictment that did not carry the mandatory sentence, received, in die case of the juvenile, eight 
months home confinement (Transcript of sentencing hearing held 11/15/94 at p. 13), and in the 
case of the other defendant, home confinement and a term of probation. (Order of 1/04/95 at 
PP- 1-3.) 


Judge Pickering had two judicial options at this point: First, he had the authority to rule 
that the mandatory sentence in the context of the facts of the case would be an unconstitutional 
sentence. The record you sent me hints at this possibility. (Grder ofl/04/95 at p. 5.) Second, 
Judge Pickering could have concluded that Congress did not intend section 844 and its 
mandatory sentence to apply to cross burnings. The Eighth Circuit had so held, but the Seventh 
Circuit had reached the opposite conclusion. The Fifth Circuit had not ruled on the question. 

That freed Judge Pickering to follow the Eighth Circuit. But Judge Pickering himself appears to 
have concluded at oik point that the Seventh Circuit was probably correct. (Order at p. 5.) 

I have no view on whether the Seventh Circuit or the Eighth Circuit is correct. I strongly 
doubt that a five year mandatory sentence for Swan would have been unconstitutional. But my 
point here is that either decision would have been within Judge Pickering’s power as an Article 
IH Judge. If he had ruled in either way, the Government could have appealed and the correctness 
of the Judge’s ruling would have been reviewed by the Fifth Circuit. . 

Judge Pickering chose neither option. He delayed sentencing for months while taking 
various steps to pressure the Justice Department to accept a resolution he deemed fair but for 
which there appears to have been no legal basis. Specifically, Judge Pickering wanted the 
Government to agree not to oppose a motion for a new trial, following which the defendant 
would, instead of again going to trial, accept a plea to a non-mandatory count. (Memorandum of 
1 1/29/94 from Brad Berry to Linda Davis at p. 3.) 

This is what eventually happened. Judge Pickering’s actions led to a resolution that, 
unlike the two options available to Judge Pickering in his judicial capacity, were insulated 
against the possibility of appeal and reversal. In other words, whereas an exercise of the Judge’s 
constitutional powers would have been subject to appellate review, the resolution Judge 
Pickering achieved by stepping outside the judicial role was “appeals proof.” Judge Pickering, as 
discussed below, then took steps to keep his actions secret 

Though unreviewable, Judge Pickering's conduct was wrong. Congress mandated a five 
year mandatory sentence for a section 844 violation (which the Seventh Circuit and apparently 
Judge Pickering himself believed applied to cross burnings). The Executive Branch, through the 
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Justice Department, had convicted Mr. Swan of a section 844 violation after Mr. Swan rejected 
plea bargains that would not include the mandatory charge. At this point, the Court had no 
choice but to sentence Mr. Swan according to law for the crimes of which he was convicted. 

Judge Pickering used the powers of his office to avoid this duty. He asked the Justice 
Department to agree not to oppose a motion for a new trial although it appears that one could not 
then be timely made and the defendant had made no motion. Judge Pickering offered no legal 
basis for granting such a motion other than his discomfort with the sentencing disparities in light 
of his perceptions of the defendants’ relatively culpability. In seeking to achieve his objective, 
the Judge did the following: 

1. According to the November 29, 1994, memorandum of Mr. Berry (at p. 3), a 
Department lawyer from Washington who participated in Swan’s trial, in an off the record 
chambers discussion with counsel on November 15, 1994, Judge Pickering threatened “to write a 
nasty opinion from our perspective, emphasizing the sentencing disparities and the injustice of 
applying section 844 in this case.” 

2. In the sealed Order to the parties signed January 4, 1995, Judge Pickering wrote that 
he was “concerned whether or not [the Court] should set aside the guilty verdict and order a new 
trial" with a different jury instruction. (Order at p. 5.) 

3. “Shortly after" issuing his January 4 Order, Judge Pickering had an ex parte 
communication with a high Justice Department official, Frank Hunger, to whom he expressed 
his “frustration about the fact that I had instructed the attorneys to get an answer, a response, 
from the Department of Justice in Washington,” to his request that the Department agree to a 
new trial. (Transcript of 2/07/02 hearing at page 130, line 23; letter to Senator Leahy of 2/06/02 
at p. 3.) However, in an ex parte communication with an assistant U.S. Attorney on January 2, 
1995, before the Judge’s call to Mr. Hunger, the Judge had already received an “answer.” He 
was told “that the position of the Government had not changed.” (Order at p. 2.) 

4. This brings me to the Judge’s January 4 Order, which was the last step in his effort to 
avoid the imposition of the mandatory sentence required by section 844. The Order expressed 
annoyance with the Government’s lack of a timely response to the Judge’s request on November 
1 5 that the Government accede to a new trial motion. Yet, as the Order acknowledged, by the 
time of the Order, the Judge did have the Government’s answer. (Id. at p. 2.) The Order then 
proceeded to put two kinds of pressure on the Government. It instructed Government lawyers to 
provide the Court, within 15 days, with a large amount of data about section 844 prosecutions. 
Specifically, the Judge instructed the Government lawyers to file a memorandum (Id. at p. 6,): 

which shall analyze all cases relied upon in the brief of the Government that 
involved cross burnings and shall specifically set out the respective sentences 
of all defendants involved in those cases as to which the U.S. Government 
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was a party and likewise provide to the Court a synopsis of all relevant facts 
relating to the culpability of the various defendants in those cases along with 
any information available relating to the racial animosity of the various 
defendants in those cases. 

However, this burden was imposed only if the Government ‘"persists in its position” on a 
new trial motion. (Id.) The Government was ordered to report on this position within 10 days. 
The Order required that the trial lawyers take the matter up with the Attorney General of the 
United States before reporting back to the Court on their new trial position (Id.): 

Further, counsel for the Government shall specifically discuss this 
case and all of the contents of this Order with the Attorney Genera! of the 
United States so that this Court can be assured that the approach the 
Government is taking is uniform throughout the country. Counsel for the 
Government, as officers of this Court, shall certify that this Order along with 
its contents has been personally discussed with the Attorney General, 

5. Finally, Judge Pickering sealed his Order. His explanation for sealing the Order was as 
follows (Id. at p. 7.): 


This Order does not involve any matter that has not previously been 
testified about in open Court, except as to the sentence of the juvenile. Since 
this Order does relate indirectly to a matter involving a juvenile, this Order 
shall be sealed by the Clerk and shall be furnished only to counsel for the 
parties involved who are under strict orders to maintain the confidentiality of 
this Order. 

The Order was unsealed on February 4, 2002, in response to the request from the Judiciary 
Committee. The unsealing Order, signed by Judge Tom S. Lee, concluded that it appeared “that 
the information contained in this Order is information that was presented or discussed in open 
court, relative to this defendant, who is an adult, or in the proceeding against the other co- 
defendant who is also an adult. . . ” 

The primary beneficiary of the secrecy order appears to be the Judge himself. His order 
was not exposed to public scrutiny at the time it issued, despite the presumption that court 
records, especially in criminal cases, are to be public. Nixon v. Warner Communications, Inc., 
435 U.S, 589, 597 (1978) (common law right to inspect and copy judicial records); SEC v. Van 
Waeyenberghc, 990 F.2d 845, 848 (5* Cir. 1993) (same). See rJso Globe News Paper Co. v. 
Superior Court, 457 U.S. 596, 603 (1982) (constitutional right of public access to criminal trials 
“serves to ensure that the individual citizen can effectively participate in and contribute to our 
republican system of self-government”). The Judge’s actions, which should have been 
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accessible to the public, have remained secret for seven years and might never have been know, 
were it not for the confirmation hearing. 

The Judge’s explanation for secrecy is hard to fathom. No juvenile was identified in the 
Order. True, the sentence the juvenile received was contained in the Order, but it was also placed 
on the record in open court. (Sentencing hearing of 1 1/15/94 at p. 1 3; Order of Judge Lee dated 
2/04/02.) Equally important, contrary to what Judge Pickering wrote, the Order does “involve” a 
matter “that has not previously been testified about in open Court.” That “matter” is the Judge’s 
own methods of seeking to cause the Justice Department to abandon its position and the Judge’s 
effort to avoid imposing the sentence mandated by Congress. This is certainly a matter of public 
interest. 

The Code of Conduct for U.S. Judges tells federal judges that they “should respect and 
comply with the law,” Canon 2A, and that they “should be faithful to ... the law,” Canon 3A(1). 
In my opinion, the law on the facts shown me obligated Judge Pickering to effectuate the 
congressional mandate following Mr. Swan’s conviction unless the Judge chose to identify a 
legal basis for declining to do so. Any such basis would then have been subject to appellate 
review. Judge Pickering sought to achieve his goal of what he perceived to be a proportionate 
sentence by employing die several means described above, which succeeded, with no opportunity 
for appellate review. Then, through sealing and confidentiality orders. Judge Pickering made it 
unlikely that his actions would ever become fully public. 


Sincerely yours. 




Stephen Gillers 


SG:sg 


TOTPL P 
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February 25, 2002 


Senator John Edwards 
225 Dirksen Office Building 
United States Senate 
Washington, DC 20S 10-3306 

Re Judge Charles W. Pickering, Sr. 

Dear Senator Edwards: 

On February 20, 2002, you wrote asking for my opinion whether the actions of Judge Charles W. 
Pickering, Sr. in the case of United Stales v. Swon t Crim. No, 2;94cr3PR (S.D. Miss) were 
consistent with the rules governing judicial conduct and otherwise appropriate. On the basis of 
the documents you and your staff have provided, I conclude that they were not, for reasons stated 
below. In brief. Judge Pickering initiated post-trial plea bargaining in plain violation of a rule 
instituted to protect judicial neutrality by forbidding all judicial participation in plea discussions. 

In the course of his attempt to avoid imposing a criminal sentence prescribed by Congress, the 
Judge inappropriately: intimated that if the Government failed to cooperate he would hand down 
an opinion adverse to it on another issue; proposed an untimely new trial motion that he lacked 
jurisdiction to entertain, and sealed an opinion without adequate grounds to do so He also 
initiated ex fjarte contacts with Government lawyers, in violation of the Code of Conduct for 
United States Judges. Whatever Judge Pickering’s motives may have been, this was no way for a 
judge to behave. 

Preliminarily. I note that 1 have been studying and teaching Legal Ethics for twenty-five years, 1 
have taught courses in that field at law schools including those of Columbia, Cornell, and the 
University of California-Berkeley. I was Associate Reporter for the American Law Institute’s 
Restatement of the Law Governing Lawyers and have published articles in the Harvard, Yale, 
Stanford, Texas, N.Y.U,, Pennsylvania, Minnesota, Cornell, and other law reviews 


1 . Although federal judges are forbidden to participate in plea discussions. Judge 


1 
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Pickering initiated and pressed an attempt to negotiate a bargain based on granting the Defendant 
Swan a new trial, to be followed by the withdrawal of the charge of violation of 1 8 U. S.C § 
844(h)(1) and the imposition of maximum penalties on the two other charges of which Swan had 
been convicted. This was a plain violation of Federal Rule of Criminal Procedure 1 1 (e>( i ) . 

That rule directs that “The court shall not participate in any discussion between the parties 
concerning any such plea agreement.” It has been vigorously enforced by the courts, including 
the Fifth Circuit where Judge Pickering sits. £,g., United States v. Adams, 634 F.2d 830 (5* Cir. 

! 98] Xappellate court remedies violation even though neither party objected); United States v. 
Miles, 10 F.3d 1135 (5* Cir. 1993)(judge who declined to accept plea violated rule by 
commenting on what arrangement would be acceptable); United States v. Daigle, 63 p . 3d 346 
(5* Cir. )99S)(judge wrongly indicated he would probably follow any governmental sentence 
recommendation); United States v. Rodriguez, 197F.3d 156 (5* Cir. 1 999)(improper for judge to 
indicate probable consequences cf failure to plead guilty). 

Here, the Judge did net simply participate in plea discussions but initiated them. In a private 
discussion with counsel on November 15, 1994, as reported by Bradford Berry of the Department 
of Justice, “Pickering then asked whether the Department would agree not to oppose a motion for 
a new trial on the 844 charge (which trial presumably would never take place), if Swan received 
the maximum on the other two charges. Pickering expressed a willingness to sentence Swan to 
36 months on the other two charges if he could find a way to do it.” The Defendant had not 
sought a new trial In effect, the Judge was acting as negotiator for the Defendant. He pursued 
the matter in three telephone calls to Justice Department lawyers and in his Order ot January 4, 
1995, calling for a governmental response, 

Jn the federal courts (many states disagree) prohibiting judicial participation in plea discussions is 
an important safeguard for the judge’s impartiality. The rule was adopted because, when a judge 
is involved in plea discussions, a party may feel pressured to accept an agreement and may fear 
that he wii! not be fairly tried should he refuse, while it will be hard for the judge to assess 
objectively any plea ultimately tendered. Fed. R. Critn. P. II, Advisory Committee Notes (19/5). 
As the Fifth Circuit has said, “the judge’s involvement in the negotiations is apt to dimmish the 
judge’s impartiality. . . The judge’s role seems more like an advocate for the agreement than a 
neutral arbiter if he joins in the negotiations.” United States v, Daigle, 63 F,3d 346, 348 (5* Cir. 
1995). Judge Pickering departed from his proper role as a federal judge by ignoring the rule that 
clearly directed him to play no part in plea discussions. 


2. Unfortunately, Judge’s Pickering’s conduct in pursuit of the agreement he sought led 
him into inappropriate behavior manifesting precisely the dangers against which Rule 1 1 guards, 
as well as showing the Judge’s unusual commitment to imposing his own view of a desirable 
sentence. The Defendant Swan had rejected tho Government’s plea proposal, gone to trial, and 
been convicted of three offenses including one (violation of 18 U.S.C, § 844(h)(1)) for which 
Congress had prescribed a five year mandatory sentence, longer than what the Judge considered 
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appropriate, 1 The Judge was apparently unwilling to find the statute prescribing tl>c sentence 
inapplicable. Instead he departed from the normal judicial course in order to induce the 
Government to withdraw, after the 'Defendant’s conviction, the charge in question. 


(a) Judge Pickering strongly intimated that, unless the Government changed its position, 
he would write an opinion finding against it on another issue. In other words, he sought to use his 
performance of his duty to declare the law as & bargaining chip to obtain withdrawal of a charge. 

In his Order of January 4, 1995, the Judge said: “The Court Is also concerned as to whether or 
not it should set aside the guilty verdict and order a new trial in which the jury would be more 
specifically instructed as to the animus required of the Defendant as reflected in the second L££ 
opinion. (6 F.3rd 1297 at 1304 (8* Cir. 1993)). The Court is concerned that failure to do so 
could result in a fundamental miscarriage of justice under the facts of this particular case." The 
intimation is dear: unless the Government agreed to drop the 18 U.S.C. § 844(h)(1) charge with 
its mandatory sentence, the Judge was likely to throw out the underlying conviction for violation 
of 18 U.S.C. | 2*1 for defects in his jury instructions. If the charge was indeed defective, and if 
the Defendant was entitled to set aside his conviction on that ground notwithstanding his failure 
to seek such relief. Judge Pickering should have acted regardless of the Government’s position as 
to 1 8 U.S.C. § 844(h)(1). If not, the judge should net have proposed to do so in order to secure 
withdrawal of the latter charge. This is just what the Daigle court feared when it warned of the 
consequences of judicial involvement in plea discussions: “The judge’s role seems more like an 
advocate for the agreement than a neutral arbiter ...” 63 FJd at 348. 

The Judge behaved somewhat similarly in the in chambers discussion of November i 5, 1994, 
where Bradford Berry reports him as saying that “if the Department does not agree to do this 
(accept a new trial motion on the § 844(h)(1) charge], he might well write a nasty opinion from 
our perspective, emphasizing the sentencing disparities and the injustice of applying section 844 in 
this case. He said that, given his strong feelings against applying 844 in this case, he might well 
leave this task to the Fifth Circuit.” Had Judge Pickering concluded that § 844(h)(1) does not 
apply to cross burning cases, it would of course have been entirely proper for him to write an 
opinion so holding, leaving it to the Court of Appeals for the Fifth Circuit to reverse him if it 
disagreed. But the Judge had just said that “he thinks the Department is probably right on the 
law, but the result in this case would clearly be unjust.” The message to counsel was that the 
Judge’s commifmenl to reducing the sentence was so strong that he might well write an opinion 
adopting a view he thought was probably wrong on the law. 


(b) Judge Pickering twice proposed the allowance of a new trial motion that he had no 
jurisdiction to hear or allow. Of course, judges make procedural errors. But had one party 
moved for a new trial, the opposing party would have been able to object, and the Judge could 


’Congress has since required a mandatory sentence often years. 
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have appraised the merits impartially. By improperly proposing a new trial motion ass part of his 
contemplated plea bargain, the Judge inhibited the parties from objecting, and removed himself 
from the neutral position of a judge. 

Federal Rule of Criminal Procedure 33 requires a motion for a new trial in a criminal case (except 
one based on newly discovered evidence] to be made within seven days after the verdict unless the 
judge, within those seven days, allows further time. That time Omit is jurisdictional. The judge 
cannot waive i:. E.g., United States v. Smith, 33 1 U.S. 469 (1947), United States v. Brown, 587 
F 2d 1 87 (5 th Cir 1979), United States v. Bramleit , 1 16 F.3d 1403 (1 1 3 ' Cir. 1997); see also 
Carlisle v. United States, 517 U.S. 416 (1996) 

This case was tried in May 1994, and the defendant filed no motion for a new trial. Nevertheless, 
Bradford Berry reports that on November 15, 1994, Judge Pickering “asked whether the 
Department would agree not to oppose a motion for a new trial on the 844 charge”. And on 
January 4, 1995, the Judge wrote that “The Court is also concerned as to whether or not it should 
set aside the guilty verdict and order a new trial in which the jury would be more specifically 
instructed as to the animus required of the Defendant ...” Had the Judge not departed from 
his proper role, surely he would not have proposed an action forbidden as untimely by Rule 33. 


( c) Judge Pickering sealed without adequate grounds his Order of January 4, 1995. The 
result was to conceal from the public the Judge’s proposal of a new trial motion, his ^ 
characterization of the Government’s position as “absurd, illogical and ridiculous,” his reference 
to ex parte contacts with Government counsel, and his extraordinary order that Government 
counsel personally discuss the case with the Attorney General and certify having done so to the 
Court. 

The Judge's stated reason for sealing the Order was that, because it stated the sentence of a 
juvenile involved in the same cross burning, it “related] indirectly to a matter involving a 
juvenile”(Order, p. 7); but this makes little sense. 18 U.S C. § 5038 imposes secrecy ort “all 
information and records relating to the proceeding” against a juvenile, The Order, however, was 
not entered in the juvenile’s proceeding but in the case against Swan. In that case, the juvenile 
had testified in open court and had repeatedly been identified by name. (See Trial Transcript, 
United States v. Swan, pp. 31-76 and elsewhere ) The Judge had already described his Sentence in 
open court (Transcript, November 15, 1994, pp 4-5, 13, 18). 

Two of the prime purposes in making criminal proceedings accessible to the public are to provide 
a check on arbitrary judicial action, and to reassure the public that justice is being done. &g., 
Richmond Newspapers v. Virginia, 448 U.S. 555 (1980), Press-Enterprise Co. v. Superior Court, 
478 U S. 1 (1986). There are exceptions to the presumption of publicity, and room to dispute 
just how far they extend. Nevertheless, for a judge to sea! an opinion when the primary 
consequence of doing so will be to conceal the Judge’s own inappropriate initiatives can only add 
to the seriousness that must be ascribed to those initiatives. That is what happened here. 
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3. On at least three occasions. Judge Pickering communicated ex parte with Government 
counsel about the Swcm ease. Each communication was initiated by the Judge himself, in 
December 1994, and again on January 2, 1995 the Judge telephoned Jack Lacy of the Justice 
Department to find out whether Washington had responded to the proposals he had advanced at 
the November 15, 1994 conference in chambers. When informed by Mr. Lacy that “the position 
of the Government had not changed" (Order, p. 2), the Judge entered his Order of January 4, 
1995, which was sealed but not ex parte. Soon after that, Judge Pickering telephoned Frank 
Hunger in Washington and “reiterated the frustration I had explained in my Order . . with the 
disparity in sentences among the defendants recommended by the government, and expressed my 
frustration with the Department's failure to respond.” (Judge Pickering’s letter to Senator Hatch, 
Feb, 1 2, 2002, p i.) There may also have been other t?x parte communications: a former Justice 
Department lawyer has stated that “Judge Pickering was commenting on this case, you know, to 
other Assistants in connection with other cases." (Transcript of Interview of Brad Berry, Esq., 
Feb. 13, 2002, p. 39.) 

A basic principle of judicial ethics is that a judge should not confer about a case wilh 
representatives of one party in the absence of those of other parties Canon 3A(4) of the Code of 
Conduct for United States Judges states that “A judge should . , , except as authorized by law, 
neither initiate nor consider parte communications on the merits, or procedures affecting the 
merits, of & pending or impending proceeding. . . . A judge may, with consent of the parties, 
confer separately with the parties and their counsel in an effort to mediate or settle pending 
matters," There is no claim here that the Judge’s communications were authorized by law. Nor 
were they with consent of the parties, which in any event could not have warranted an attempt to 
“mediate or scuie”this criminal case because of Rule 1 l’s prohibition on judicial involvement in 
plea discussions. 

Although Judge Pickering maintains in his letter to Senator Hatch that his communications were 
not about the merits of the Swan case, that position is untenable, at least as to his discussion with 
Frank Hunger. Nothing could go more to the merits of a criminal prosecution than the length of 
the sentence. When the Judge expressed his “frustration . . , with the disparity in sentences 
among the defendants recommended by the government,” he was saying that the appropriate 
sentence should be less than the Government had recommended That was a communication 
about the merits. And because that sentence was Congressionally mandated by 18 U.S.C. § 
844(h)(1), a statute the Defendant had been convicted of violating, the Judge was saying that he 
wanted that conviction somehow removed from the case. That also goes to the merits, Moreover, 
because he had already been informed by Mr. Lacy “that the position of the Government had not 
changed” (Order, p. 2), even the Judge’s expression of “frustration with the Department’s failure 
to respond” (Letter to Senator Hatch, p. 1) concerned, not a failure by the Department to stale its 
position, but rather its failure to change that position in response to the Judge’s proposals. So it 
loo was about the merits, or at least about procedures affecting the merits. 
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Ail in all, 1 cannot escape the conclusion that Judge Pickering departed from his proper 
judicial role of impartiality in the Swan case to become an advocate for the sentence he considered 
proper. Neither Rule 1 l(e)( i)'s prohibition of judicial participation in plea discussions, nor Rule 
33’s jurisdictional time limit on new trial motions, nor Canon 3A(4)’s ban on ex parte 
communications, nor IS U.S.C. § 844(h)(l)’s mandatory five year sentence discouraged his 
repeated efforts. He was prepared to intimate that the Government’s failure to accept his 
proposed sentencing arrangement would lead to his ruling against it on another issue, to carry his 
frustration to the highest levels of the Justice Department, and to do his best to keep such 
behavior secret. And all this appears to have been done entirely on his own initiative, and not in 
response to any motion or request from the Defendant or any other party Judge Pickering thus 
behaved more like an unusually adversarial attorney than like a judge. His actions were 
inappropriate and violated rules governing judicial conduct. 

Sincerely yours, f J 

j Jt/ / 

John Leubsdorf / 

Professor of Law ( 

• Judge Lacey Distinguished Scholar 
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NORTHWESTERN UNIVERSITY 
SCHOOL OF LAW 
357 EAST CHICAGO AVENUE 
CHICAGO, ILLINOIS 6C61 1-3Q59 

e-mail: slubettgHaw. northwestern.edu 


?RQM THE OFFICE OF; 
Steven Lubet 
Pro fesso r of Law 


(312) 503-6805 
(312) 503-8977 Fax 


25 February 2002 


Hon. John Edwards 

United States Senate 

225 Dirksen Senate Office Building 

Washington, D.C. 20510 

Re; Hon. Charles W. Pickering 
Dear Senator Edwards: 

You have asked me to provide you with my opinion concerning certain conduct of Judge 
Charles W. Pickering’s in the criminal case United States v. Swan. Based upon the materials you 
have provided me, it is my conclusion that Judge Pickering’s actions raise serious questions under 
die Code of Conduct for United States Judges, 

In particular, it appears that Judge Pickering initiated a prohibited ex parte communication 
in violation of Canon 3 A(4). Additionally, Judge Pickering’s extended efforts to reduce Swan’s 
sentence for cross burning appear to have compromised his impartiality, taking him nearly into the 
realm of advocacy, thus implicating Canons 2 A and 3 A as well. 

Ex parte communications. 

Canon 3A{4) of the Code of CONDUCT provides that a judge shall “neither initiate nor 
consider ex parte communications on the merits, or procedures affecting the merits, of a pending or 
impending proceeding.” It appears that Judge Pickering clearly violated this provision when he 
telephoned Assistant Attorney General Frank Hunger to discuss the “gross disparity in sentence 
recommended by the government” in the Swan case. Letter to Sen. Leahy ; p. 3, Letter to Sen. 

Hatch , pp. 1-2. 

This telephone call was definitely an ex parte communication, in that it involved fewer than 
all of the parties legally entitled to participate in discussions of the case. See Shaman, Lubet, and 
Alfiiri. Judicial Conduct and Ethics (3d. Edition 2000) p. 1 59. The conversation with Mr. 
Hunger went to the merits of the Swan case, since it concerned the government’s position on the 
defendant’s ultimate sentence. Judge Pickering testified that he addressed “the tremendous amount 
of disparity in this sentence” and he expressed his “frustration about the disparate treatment.” 
Hearing transcript, pp. 126, 130. It also addressed “procedures affecting the merits,” in that Judge 
Pickering was seeking to obtain review by the Attorney General of the decisions previously made 
by the line prosecutors in the case. Hearing transcript , p. 130. 
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As my coauthors and I explain in our treatise, ex parte communications are prohibited 
because they deprive the absent parties of the “right to respond and be heard.” Additionally, they 
“suggest bias or partiality on the part of the judge.” Judicial Conduct and Ethics p. 159. 
Consequently, “it is obviously unethical for a judge to participate in communications intended to 
influence the outcome of a case,” and discussion need not “go to the ultimate merits” in order to 
violate the Code of CONDUCT. Thus, the ex parte discussion of sentencing was a manifest 
violation of Canon 3A(4). 

There is a significant line of cases in which judges have been disciplined for making ex 
parte contacts with prosecutors in attempts “to exert their own influence on prosecutorial 
decisions,” most often in the form of “requests for favorable treatment” for defendants. JUDICIAL 
Conduct and Ethics p. 164. 

Given the clear nature of the violation, it is particularly disturbing to see Judge Pickering’s 
insistence that his telephone call to Mr. Hunger was not an ex parte communication. Letter to Sen. 
Hatch, February 12, 2002 , p. 2. Judge Pickering evidently felt strongly about obtaining a reduced 
sentence for Mr. Swan, so he might understandably attribute the ex parte contact to a momentary 
lapse in judgment, it is considerably more troubling that Judge Pickering attempts to rationalize 
the conduct, since that suggests that he would endorse similar communications by other judges in 
the future. Certainly, it would be disruptive of the judicial system if judges were regularly to 
initiate private conversations with prosecutors concerning “gross disparity” in sentences or similar 
issues. 


Impropriety and the appearance of impropriety 

Canon 2A provides that a judge “should respect and comply with the law and should act at 
all times in a manner that promotes public confidence in the integrity and impartiality of the 
judiciary.” In the same vein. Canon 3A provides that a judge “should be faithful to and maintain 
professional competence in the law.” Judge Pickering’s conduct of the Swan case raises serious 
concerns under both provisions, as it appears that he took exceptional steps to circumvent or 
disregard the law, in many ways becoming an advocate for Mr. Swan more than a judge in the case. 

According to the materials. Judge Pickering used his position to exert extraordinary 
pressure on the prosecutors. Although he agreed that the prosecution was “probably right on the 
law” concerning the applicable minimum sentence, 1 Judge Pickering reportedly threatened that he 
would write a “nasty opinion” to the contrary if the prosecution would not agree to accede to a 
motion for a new trial on the §844 charge against Swan. Berry memorandum of November 29, 

1994, p. 3. 

The requirement that a judge be “faithful” to the law means that he must apply the law as he 
understands it, even if he does not like the result. Judges make mistakes, of course, and mere error 
seldom rises to the level of judicial misconduct. Here, however, Judge Pickering apparently agreed 


^ater. Judge Pickering evidently agreed with the prosecution position that §844(h)(l) 
was applicable to Swan, stating “[t]his Court agrees with the Seventh Circuit that the language 
of the statute is unambiguous.” Order of January 4, 1995, p. 5. 
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that the prosecution’s interpretation was correct, but nonetheless threatened to grant a new trial as a 
means of obtaining the desired reduction in Swan’s sentence. Such conduct is not “faithful to the 
law,” since it blatantly ignores the courts’s own legal conclusions in favor of the judge’s preferred 
outcome. 

This conduct is exacerbated by three additional factors. 

First, the time limit for seeking a new trial had long since expired when Judge Pickering 
raised the issue with the prosecutors. Rule 33, FEDERAL Rules of Criminal PROCEDURE. Such 
evident willingness to ignore the time limit does not “respect and comply with the law” and 
therefore does not “promote[J public confidence in the integrity and impartiality of the judiciary.” 

Second, it appears that the prospect of a new trial originated solely with Judge Pickering, 
and not with defense counsel. According to one of the prosecutors, the attorney for Mr. Swan had 
not even “made any noises about filing a motion for a new trial.” Berry interview transcript, p. 1 9. 
It is also reported that Judge Pickering was cavalier about the basis for the proposed new trial, 
informing the prosecutors that they could select “[a]ny basis you choose.” Berry memorandum of 
November 29, 1 994. p. 3. Such conduct does not evince respect for the law. 

Finally, it reported that Judge Pickering virtually assumed the role of an advocate on Mr. 
Swan’s behalf by commenting to other assistant United States Attorneys about the case, by 
“imploring” the United States Attorney’s Office in Jackson to change its position, and by exerting a 
“tremendous amount of pressure” on the Government to do the same. Berry interview transcript, p. 
39. Such conduct by the court can be said to undermine public confidence in the impartiality of the 
judiciary. 

I have based my opinions on the information contained in your letters, with enclosures, of 
February 20 and 22, 2002. My conclusions concerning Judge Pickering’s conduct are additionally 
based upon my years of study in the field of Judicial Ethics. I am the coauthor of Judicial 
Conduct and Ethics, and I have written over 20 other articles and monographs on judicial ethics 
(as well as eight other books and over 40 articles on legal ethics and law practice). I have been 
retained by or consulted with judicial conduct organizations in Illinois, Wisconsin, Florida, 
Minnesota, Washington, Pennsylvania, and Nevada. I have lectured or taught on the subject of 
Judicial Ethics for organizations including the American Judicature Society, the Conference of 
Chief Justices, the Seventh Circuit Judicial Conference, the National Center for State Courts, the 
American Bar Association Appellate Judges Seminar, and judicial conferences in Illinois, Florida, 
Georgia, Wisconsin, and Indiana. 

Please let me know if you have any further questions. 
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A16 THE WALL STREET JOURNAL THURSDAY, FEBRUARY 7, 2002 


A Brave Judge’s Name Besmirched 

By James Charles Evers Pickering didn’t send this person only into promote understanding and goodwill be- 

In recent days, I have been saddened the African-American community to look tween people of different races. Mr. 

and appalled to read many of the allega- for votes. He felt that the Republican Par- Khayat also chose Mr. Pickering to serve 

tions that have been put forth about judge ty’s message should be delivered by the on the institute’s board of directors, not 

Charles Pickering, whose nomination to same individual to all communities, re- only because of his role in helping to shape 

the U.S. Court of Appeals for the Fifth gardless of skin color. I may not have its mission, but also because he has led a 

Circuit will be the subject of a Senate Judi- agreed with the Republican Party’s mes- life which exemplifies the institute’s pri- 

eiary Committee hearing today. These alle- sage then or even now, but I certainly mary objective-eliminating racism, 

gations are mbstly made by groups with a admire and agree with Mr. Pickering’s in- As someone who has spent all my adult 
Washington, D.C., address and a political elusive approach to politics. life fighting for equal treatment of Airican- 

agenda, not by anyone with real knowl- In the 1980s, Mr. Pickering was in Americans, I can tell you with certainty 
edge of Mr. Pickering’s long and distin- private practice as a lawyer, and _ i .. that Charles Pickering has an admi- 

•guished record on civil rights. became known as a person who rable record on civil rights issues. 

As someone who knows Judge Picker- took on difficult cases. One such He has taken tough stands at 

ing and is familiar with his commitment case involved an African- Amer- tough times in the past, and 

on matters of race, I could not sit by and ican man accused of robbing the treatment he and his 

watch these groups’ attempts to destroy a at knifepoint a 16-year-old record are receiving at the 

good man. Let me tell you about the white girl while she operated Jg|§||||i hands of certain interest 

Charles Pickering many of us in Missis- a rural grocery store. Mr. groups is shameful, 

sippi have known for well over 30 years. Pickering believed the man In my view, picking judges 

In 1967, many locally elected prosecu- was not guilty, and took on his should be about finding the 

tors in Mississippi looked the other way case. Very few others in Missis- JL right person for the job, someone 

when faced with allegations of violence sippi would have believed the mk V who respects the Constitution, in- 

against African-Americans and those who same thing. After two trials, the _ stead of distorting the record of 

supported our struggle for equal treatment man was acquitted. Charles Pickering good people for political pur- 

under the law. Mr. Pickering was a locally Since he was selected and con- poses. I am afraid that is what is 

elected prosecutor who took the stand that firmed to the federal bench in 1990, Judge happening to Judge Pickering, 
year and testified in a criminal trial Pickering has continued to amass a record Those in Washington and New York 
against the imperial wizard of the Ku Klux of working to improve race relations in who criticize Judge Pickering are the 

Klan, who was accused of firebombing a Mississippi and throughout the U.S. After same people who have always looked down 

civil rights activist. Mr. Pickering later President Clinton held a town hall meeting on Mississippi and its people, and have 
lost his bid for re-election because he on race at the University of Mississippi in done very little for our state’s residents. I 

dared to defy the Klan, but he gained my 1998, Mr. Pickering and Gov. William Win- urge the Senate to confirm Judge Picker- 

respect and the respect of many others as ter led the effort to encourage Chancellor ing. 

a man who stands up for what is right. Robert Khayat to establish the Institute of 

In 1976, while serving as chairman of Racial Reconciliation at Ole Miss. Mr. Evers, the brother of slain civil 

the state Republican Party, Mr. Pickering Judge Pickering .sat on the executive rights leader Medgar Evers, manages a ro- 
hired its first black political staffer. Mr. committee of the institute, whose goal is to dio station in Jackson, Miss. 
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February S, 2002 

The Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Djrksen Office Building 
Washington, DC 20510 

Dear Senator Leahy: 

I understand the case of Donnie Ray Fairley et ai v. Forrest County, Mississippi, which was 
before Judge Pickering in 1992 and 1993 has become an issue before your Committee regarding 
the confirmation of Judge Pickering, I was the lead plaintiff in that case. I felt that Judge 
Pickering rendered a fair deci sion in accordance with the law in this case, and because of the 
same, we did not appeal bis decision, 

Because of Judge Pickering’s fairness in my case, and my personal observation of Judge 
Pickering’s rulings while on the bench in other cases, I feel that he has a commitment to fairness, 
justice and equal protection for all people who come before him. 

Accordingly, I stand in support of Judge Charles Pickering regarding: his appointment to the Fifth 
Circuit Court of Appeals. 

Without reservation, I stand in support of Judge Pickering to this appointment and request that 
the United States Senate ratify his appointment. 


If you have any questions concerning this matter, please do not hesitate to contact me. 


Very truly youre. 




DONNE RAY FAIRLEY 






271 



February 5,2002 




THie ttoaOwbleFatyick X Leahy; ..' v. ... «*• 

•• Chairman, -Coanm ncA-ort 'liicftciaiy / ., •' K \ ■ ' ,-'v , ‘ 

0iiiTed States Senate ^ V .'• •• ■ j : ‘- ; 

>224 Dirks DSice Building ’ ■ ' •' ‘ •* ' > * • . > '* 

Ws-^jagtoDL DC 2'0510- ' ’ ; ' ' ■ 

. -treat Senator £eahyt. - V !: ~ . **'*;« * >'; *V-- '-V. . .V. 

% ihafre p£>vk»iisly ■vYHlten a-ktier od -0ctbbcr BO; 200 1 -j&$uppoiie£ ; • ; ; . . 

- Judge Charles 'WwFjcjteriagVri^^ Fifth Circuit ’Court of Appeak.. .1 •. . 

uaderstatd'ftie case of Dormie Ray Fairley et al' V. Forrest CouMy,, Mississippi,' winch 1 - 
•was handled by Judge-Fiektering in ! 992 and 1 993 bnibecorne an issire in' his ’ • • ' 

cpaforakHoh proceeding, ; Although f was. not a named plaintiff, I. was serving a§ the V • 

, President -of the Forrest County- Branch of the NAACP ahd/w&s very instrumental ir? ' ' .. 

V bringing. the suit. I feltthc decision was in accordance with Jaw, was fair, urio w&di.d iio(‘ : 
: appeal it. ^ ' .• . ; . V. • . .;.• ';;•••> ;• \>;. '•/ ‘ ... ‘ ‘ ‘ • - 

Again: I whplebeajtsdiy. support'iudge Pickering in his judgeship and” request die United • 

' States Senate to’ ratify Jus appointment. . . | ' 


Jf you xjeed -aciy.- addii jeniai ff<& toephtarct me.; 

, Sincerely, . . ’ * v :* ' 7*.; 


‘• 'isttverend Kenneth E-ijJfl*. '/ $ - 

v r - ' 




P.0. Bo*9&+. Haitiesbiug,. Mississippi 39403 ■> $01-58.3-19.43 * KOTwAEFawley-^or Pastes 


272 



■Braird Bracts Berate 

WASHINGTON.' DC 20S10**304 


February 22, 2002 


Honorable Patrick J. Leahy 
Charnnan 

Senate Committee on the Judiciary 
433 Russell Senate Office Building 
Washington, D.C. 20510-4502 

Re: Nomination of Judge Charles W. Pickering, Sr. 

Dear Mr. Chairman: 


Following our second hearing on the nomination Judge Charles W. Pickering, Sr. to the United 
States Court of Appeals for the 5 th Circuit, I requested the opinion of Professor Stephen Gillers of 
the New York University Law School on the ethical issues raised by Judge Pickering's 
solicitation of letters of support from attorneys who currently practice in his court 

Attached is my letter to Professor Gillers, and his response. 1 ask that both documents be 
included in the record. Thank you for your consideration. 


Sincerely, 




**~y*' { 

ingold' 


Russell D. Feingoli 
United States Senator 


cc: Senator Orrm G. Hatch 
attachment 
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5©e Hart Senate Office 3s/ 
Washington. DC 205 : o 
£2025 2211-5323 
12021 324-1 230 iTODI 
feingcid.senate.gov 


Unite! Starts gmtz 

WASHINGTON, DC 20510-4904 

February 12, 2002 


VIA FAX 
Stephen Gillers 

Vice Dean and Professor of Law 
New York University School of Law 
40 Washington Square South 
New York, NY 10012 

Dear Professor Gillers: 


wJuotawtOT 


i3l!»9ET 


Special Committee on a«;ms 
Osmcchat-c policy Committse 


I write to request your opinion concerning certain activities undertaken by Judge Charles W. 
Pickering, Sr. in connection with his nomination to save on the United States Court of Appeals 
for the Fifth Circuit. I have attached the transcript of my questioning of Judge Pickering on these 
activities during a Senate Judiciary Committee hearing on his nomination on February 7, 2002. 

In particular, I am interested in your analysis of two issues: 


1 . Judge Pickering’s solicitation of letters in support of his nomination from 
attorneys who regularly appear before him. 

2. Judge Pickering’s request that such letters be provided to him so that he could 
forward them to the Justice Department in Washington. 


Given your reputation as a leading academic in die area of legal and judicial ethics, your 
professional opinion on this matter would be greatly appreciated. Tnank you for your 
consideration. 


Sincerely, 



Russell D. Feingoldi 
United States Senate 


attachment 
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New York University 

A privtUa university in the nubile service 


Sdtcsi of law 
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February 20, 2002 


Hojj. Russell D. Feingold 

United States Senate 

506 Hart Senate Office Building 

Washington, DC 20610 

Fax #202-228-0466 

Dear Senator Feingold: 

I am replying to your inquiry of February 1 2, 2002. T assume familiarity with Judge 
Pickering's testimony and will address the two questions yon ask. I address only these questions. 

1 take no position on whether Judge Pickering should be confirmed for the Fifth Circuit or the 
weight, if any, that should be given to my analysis. Obviously, many facts are relevant to a 
confirmation vote. 

It was improper for Judge Pickering to solicit letters in support of his nomination from 
lawyers who regularly appear before him. it is important to my answer that the Judge asked the 
lawyers to fax him the letters so that he could send them to the Justice Department for transmittal 
to the. Senate. He did not ask the lawyers to send any letters directly to Washington. 
Consequently, the Judge would know who submitted Istters and whit the letters said, as would 
be obvious to the lawyers. 

I will assume initially that none of the lawyers whose letters the judge solicited had 
current cases pending before the judge. If a solicited lawyer (or litigant) did have a pending 
matter, the situation is more serious, as discussed further below. 

Judge Picketing’s solicitation creates the appearance of impropriety in violation of Canon 

2 of the Code of Conduct for U.S. Judges. This document, based on tire A.B.A. Code of Judicial 
Conduct, contains the ethical rules that apply to all federal judicial officers below the Supreme 
Court. 


Judge Pickering’s conduct creates the appearance of impropriety, in part because of the 
power federal judges, and particularly federal trial judges, have over matters that come before 
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them. Federal judges enjoy a wide degree of discretion, which, means that many of their decisions 
will be upheld absent an abuse of discretion. This is a highly deferential standard. It means that 
for many decisions, the district judge is the court of last resort and lawyers know that 

Given this power over their cases, and therefore over the lawyers whose cases come 
before them, ethics rules forjudges forbid them to make certain requests of lawyers and others 
that "might reasonably be perceived as coercive." Canons 4(C); 5(BX2). These particular Canons 
deai with soliciting charitable contributions. They absolutely forbid die judge ‘‘personally” to 
participate in charitable or other non-profit fundraising activities. They also forbid participation 
in "membership solicitation" that ’’might reasonably be perceived as coercive" A narrow 
exception is made for fundraising from other judges "over whom the judge does not exercise 
supervisory or appellate authority." Canon 4(C). 

In these situations, of course, the judge would be soliciting a benefit for an organization, 
and not, as here, for the judge himself. That difference makes the present case more troubling 
because a judge would ordinarily have a greater, and certainly a personal, interest in a significant 
promotion than he or she would have in a contribution to an organization with which the judge is 
affiliated. 

Judge Pickering’s solicitation was "coercive" because a lawyer who regularly practices 
before him was not free to fail to provide a letter endorsing Judge Pickering’s promotion. Given 
the risk to lawyers’ (and their firms’) clients - a risk they would readily perceive - lawyers 
would foal coerced to comply with the Judge’s solicitation of letters and in fact to exaggerate 
their support for the Judge. 

I do not suggest that Judge Pickering would actually retaliate against a non-complying 
lawyer or his or her clients. Nor should the word "coercive" be understood tc describe the 
Judge’s subjective intent Canon 2 tells judges tc "avoid... the appearance of impropriety in all 
activities." In evaluating Canon 2, we use an objective standard. We do not ask whether Judge 
Pickering would in fact "punish'’ a recalcitrant lawyer or what was really on his mind. We should 
not have to make that inquiry. We focus on the situation itself and how it will appear to the 
public. 


Directly on point is Advisory Opinion 97 (1999), which I attach. It was written by the 
Committee on Codes of Conduct of the Judicial Conference of the United States (the body of 
federal judges that interprets the Code of Conduct in response to questions from judges). The 
Committee was asked whether and when a person being considered for the position of U.S. 
Magistrate, or for reappointment to that position, must recuse himself or herself under the 
following circumstances. 
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Initial appointments as a magistrate judge are made by distort judges ftom a list compiled 
by a panel of lawyers and others. Identity of die members of tie panel is public. Reappointments 
as a magistrate judge are made following a report of the same kind of panel. 

the Committee wrote ia Opinion 97 that a person appointed or reappointed as a federal 
magistrate judge did not have to recuse himself or herself ftom sitting in a case where a lawyer 
before the magistrate judge had been on the panel recommending the appointment or 
reappointment But the opinion emphasized that tho pane! "operates under a requirement of strict 
confidentiality,'' so that tho candidate was “not privy to the individual opinions of the panel 
members concerning any candidate.” If Hits were not so for a particular panel member, recusal 
might be required. (The Opinion states: “Of course, in the unlikely event fiiat during fire 
selection process something were to occur between a panel membra- and the magistrate judge that 
bears directly on the magistrate judge’s ability to be, or to be perceived as being, to and 
impartial in any case involving that panel member, then the fhets of that particular situation 
would have to be evaluated by the magistrate judge to determine if recusal is an issue and if 
notification should bo provided to the parties.' 1 } Ia the situation you present, fudge Pickering 
removed the opportunity for confidentiality by having the lawyers’ letters sent directly to him fbr 
transmittal to Washington. 

The testimony docs not clarify whether any of the lawyers or litigants whom Judge 
Pickering solicited had current matters pending before him. The only reference to this issue is at 
line 23 on page 31, where you ask whether "present or former litigants, parties in cases that you 
handled" were asked to write letters. Judge Pickering answered "some." This is ambiguous. 

The impropriety becomes particularly acute if lawyers or litigants with matters currently 
pending before the Judge were solicited. Then the desire to please the Judge would be 
immediately obvious and die coercive nature ofthe request even more apparent. In addition, 
soliciting fayorable letters from lawyers or litigants ia current matters could lead to recusal on the 
ground that the Judge’s "impartiality might reasonably be questioned." 2S U.S.C. §455(a). As 
stated below, judges are instructed to avoid unnecessary recusals. 

In Opinion 97, the Committee addressed the situation where a lawyer currently appearing 
before a magistrate judge was simultaneously sitting on a panel considering whether to 
recommend the same judge’s reappointment. The Committee concluded that while the issue of 
the magistrate judge’s reappointment was under consideration by a panel, the judge should not sit 
in any matter in which a lawyer on the panel represented a party. This wa s true even though the 
lawyer’s own position on the panel was confidential and unknown to the judge. (The Opinion 
stales: “Therefore, in the opinion of the Committee, during the period of time that the panel is 
evaluating the incumbent and considering what .recommendation to make concerning 
reappointment, a perception would be created in reasonable minds that the magistrate judge’s 
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ability to carry out judicial responsibilities with impartiality is impaired in any case involving an 
attorney or a party who is a member of the panel”) Here, of course, the situation is more serious 
because Judge Pickering would know what, if anything, a lawyer wrote. 

Opinion 97 is consistent with court rulings that have disqualified judges, or reversed 
judgments, when the judge, personally or through another, was exploring the possibility of a job 
with a law firm or government law office then appearing before him. See, e.g„ Scott V. U.S., 559 
A.2d 745 (D.C. 1989)(convietion reversed where judge was negotiating at the time for a job with 
the Justice Department). Pepsico, Inc. v. McMillen, 764 F.2d 458 (7th Cir, 19S5)(judge 
disqualified after headhunter forjudge contacted law firms appearing before judge). Recusal has 
also been required where the judge’s contact with a litigant or lawyer in a pending case was not 
employment-related but was otherwise viewed as favorable to the judge. Home Placement 
Service, Inc. v. Providence Journal Co„ 739 F.2d 671 (1 st Cir. 1984) (recusal required where 
judge cooperated with a newspaper reporter in a complimentary article about the judge and his 
wife while newspaper’s case was pending before judge). 

The Code of Conduct for U.S. Judges requires judges to refrain from activity that could 
lead to unnecessary recusal. Canon 3 states that the ’’judicial duties of a judge take precedence 
over all other activities.'' Canon 5 instructs judges to "regulate extra-judicial activities to 
miminizs the risk of conflict with judicial duties." Opinion 97 and the cases cited would have 
given a current litigant who did not write (or whose lawyer did not write) a letter recommending 
the Judge a strong legal basis to seek to recuse the Judge in the litigant’s case. A litigant whose 
case came before the Judge reasonably soon thereafter, but whose lawyer had not written a letter 
in response to the Judge’s earlier request (as the Judge would be aware), would also have a basis 
for a recusal motion. 

I hope this letter assists your important work. 


Sincerely yours, 

Stephen Oillets 


SG:sg 

Enc. 
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COMMITTEE ON CODES OF CONDUCT 
ADVISORY OPINION NO. 97 

aacusaLPue to Appointment or fcaEroingnMit of aMiristra te .fcd&e. 

The Committee has received an inquiry about the ethical obligations of a magisssta judge 
arising out of the relationship between members of the selection panel and a magistrate judge 
(1) following foe initial appointment process, and (2) during and following foe reappointment 
process. 

We begin by briefly reviewing foe appointment process. Magistrate judges are appointed 
and reappointed in accordance with foe procedures set forth in 28 U.S.C. § 631 and regulations 
promulgated by foe Judicial Conference of foe United States. §g£ Judicial Conference of foe 
United States, Standards and Procedures for foe Appointment and Reappointment of Uuiied States 
Magistrate Judges, set forth in Administrative Office of foe United States Courts, The Selection 
and Appointment of Magistrate Judges, Appendix H (Oct. 1997, rev. June 1999). The active 
district judges appoint a selection panel with at least seven members consisting of lawyers and 
otter members of the coumrunity. At least two numbers of foe panel must be non-lawyers. The 
sire and composition of panels varies from district to district, but the usual practice is to appoint 
active federal practitioners and prominent citizens of foe community. Frequently United States 
Attorneys and Federal Defenders, or their designees, also serve on these panels. 

When an appointment is being made to a vacant or newly created position, foe panel is 
required to submit a list of five nominees to foe court within ninety days of its creation. A 
majority of foe active district judges selects a candidate from the list of five nominees. When a 
magistrate judge is being considered for reappointment, the panel reports to foe court whether or 
not it recommends reappointment of the incumbent after foe public and bar have been given n or*? 
and an opportunity to submit comments . 

Throughout foe appointment process, both the panel and foe court are required to Seep all 
information received, mchiding foe names of potential nominees and individuals recommended 
by foe panel, in strict confidence. 

This inquiry implicates Canons 2 and 3. Canon 2 provides: 

A ., rid g e . shou ld. a voi d imra orfo m and foe apcearaace of 

improp riety in all activities. 

A. A judge should respect and comply with foe law and should am 
at all times in a manner that promotes public confidence in the 
integrity and impartiality of the judiciary . 

B- A judge should not allow family, social, or other relationships 
to influence judicial conduct or judgment. 
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Caccn3 provides: 



Jteas-gl aisjsSa. 


C. Bissralifafefi 

(1) A judge shall disqualify himself or herself in a 
proceeding in which the judge’s impartiality might reasonably be 
questioned .... 

Canon 3C{1) continues with a rasa-exhaustive list of circumstances under which a judge’s 
impartiality might reasonably be questioned; however, boss of these circumstances is applicable 
to mis inquiry. 

Canons 2 and 3 are designed not only to ensure against actual partiality brat also the 
appearance of partiality. The controlling consideration is whether reasonable persons would 
perceive the judge as partial. The Commentary to Canon 2A sets forth an objective test for toe 
appearance of impropriety, and this test is also useful in evaluating, the impartiality requirement 
tinder Canon 3, namely “. . . whether the conduct would create in reasonable minds, with 
knowledge of all toe relevant circumstances that a reasonable inquiry would disclose, a perception 
that the judge’s ability to C3iry out judicial responsibilities wish integrity, impartiality, and 
competence is unpaired. * Of course, the perception of partiality will vary depending on toe facts 
and circumstances of any particular situation. 

Several questions have been posed. 

Init ial Appointment 

1 . Should a magistrate judge notify all parties of the feet that a lawyer or 
party in toe case was a member of toe pane] that originally considered toe judge’s 
application? 


2 . If such notification is required, for what period of time must lists 
notificatioB be given? 

3. Is a magistrate judge required to recuse whenever a member of toe panel 
appeals as either a lawyer or party to a case? 

A candidate who successfully applies for a vacant or newly created position assumes toe 
office of magistrate judge and begins adjudicating cases after toe panel has fulfilled its charge by 
recommending five nominees to toe court and the court has made the appointment. While 
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carrying out its respeaasbilffies, the panel is under aa obligation to conduct its activities in strict 
confidence. Therefore, the presumpticE is that a candidate has co knowledge of what the views 
or positions of indivitel panel members are with respect to any Candidas. During 4 b sekofios 
process, a Candidas will undoubtedly be interviewed by members of tie panel and may also be 
contacted by a member of the panel to obtain prior approval before third parties are contacted 
about the Candidas. 

In fibe opinion of the Committee, a magistrate judge Mowing initial appointment is not 
obligated to notify the parties in a case that either a lawyer or a party in that case was a member 
of the panel that considered the judge's application since there is no reasonable basis for 
questioning the magistrate judge's integrity, impartiality, or competence. The selection process 
is a formalized one established in a way that encourages an objective evaluation of candidates 
based on merit. It is unlikely that an interpersonal relationship will develop between the Candidas 
and any member of the panel during the selection process. Since the panel operates u«*w a 
requirement of strict confidentiality, a candidate is not privy to the individual opinions of the panel 
members concerning any candidate. At best a candidate who is selected can infer mat at least a 
majority of the panel agreed co place the candidate’s name on the list of nominees. The candidate 
assumes the office of magistrate judge after the panel has completed its work. 

Under these circumstances, a reasonable person, with knowledge of all the relevant 
circu ms t an ces that a reasomble inquiry would disclose, would aot perceive a magistrate judge’s 
ability to carry out judicial responsibilities with integrity, impartiality and competence to be 
impaired merely because an attorney or a party who was a member of the panel that considered 
the judge’s application was appearing in a case before that judge. Of course, in the unlikely event 
chat during the selection process something were to occur between a panel member and the 
magistrate judge that bears directly on the magistrate judge’s ability to be, or to be perceived as 
being, fair and impartial in any case involving that panel member, then the facts of that particular 
situation would have to be evaluated by the magistrate judge to determine if recusal is an issue and 
if notification should he provided to the parties. 

BCTcat ataagjEaaa 

A- During the Existence of Bp Paw | 

1 , Should the incumbent recuse fttaa any mater in which an attorney who 
is a member of the panel represents a parry? Should such a recusal apply to all 
members of the attorney’s firm? 

2, If recusal is required, for how long is it required? 

3, If recusal is aot required, then is the awanfcesx required to notify ail 
parties in a case of the panel meanhex’s status oa the panel considering the 
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incumbent's reappointment? If so, for wist period of nine is lie isxustk&X 
required to advise the parries of this situation? 

4. If the United Sates Attorney or Federal Defender, or their designee, is 
i member of Use panel, must the incumbent recuse in any criminal matte during 
rite reappointment process? 

5. Both flic ncniawyer and lawyer members of the panel wad to be 
prominent citizens ctf the community that have investments and sit on boards of a 
number of businesses and community organizations Should the incumbent recuse 
from ary case in which a panel member has an interest? If so, hew can tie 
incumbent learn of the panel member’s interests, since financial disclosures by 
panel member, are net currently required? 

6. May an incumbent advise attorneys and parties that the comment period 
is open and that they may mate comments on the reappointment? 

When a court is considering reappointing a magistrate judge, a panel is appointed prior to 
the expiration of the incumbeat’s term, in the manner previously described. Public series is given 
soliciting comments &om the public and the bar. During fee process, the incumbent continues 
to adjudicate cases. After the panel mates its recommendation on reappointment to fee court, the 
court decides whether or not to reappoint. If the court decides cot to reappoint the incumbent, 
the incumbent is notified and fee selection procedures prescribed for filling a vacant position are 
commenced. 

An incumbent seeking reappointment obviously has a substantial interest in receiving a 
favorable reaunujendatjon fiom the panel and is well aware that his or her past service as a 
magistrate judge is being carefully reviewed and scrutinized. Cxherefcre, a the opinion of fee 
Co m m itte e, during fee period of time feai the panel is evaluating the incutncent s—i considering 
what recommendation to make concealing reappointment, a perception would be created ia 
reasonable minds that fee magistrate judge’s ability to carry cut judicial responsibilities wife 
impartiality is impaired in any case involving an attorney or a party who is a member of fee paneip 
Therefore, under Canon 3C(1) the magistrate judge is required to recuse ia such a case, 
However, under Cason 3D, recusal in this situation would be subject to remittal should fee 
m a gi strate judge in his or her discretion decide to utilize the remittal procedure. “Notice 
Concerning Waiver of Judicial Disqualification* printed in the Note following the Ctuameatary 
to Canon 3. 

Ia fee opiate® of the C ommittee , recusal would be required only during feat period of 
when reap pciam«nt is under consideration by the panel and court, Following reappointment, fee 
discuaiuying fetter is removed and recusal is not necessary unless, as previously noted, sonsefeisg 
occurred during the selection process between a panel member and the incumbent feat directly 
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related ® Use isauztat’s ability to be, or to be pesceJwed as being, fair and impartial in any case 
involving that panel amber, 

A situation may also arise is which the incumbent is not reappointed. Cue fo the strict 
requirement of confidentialay, the recommendation of fee panel presumably will not be know# 
to the incumbent. However, since it is probable that failure to be reappointed is due at least in 
pan to an adverse recommendation of the panel, a magistrate judge in such a situation should 
continue to recuse, subject to remittal, for the balance of the term of office. 

When an attorney is a member of the panel, the magistrate judge need only recuse, subject 
to remittal, in those cases in which that attorney appears and need cot recuse in cases in which 
other members of that attorney’s firm appear. In the opinion of the Committee, the relationship 
between other members of die firm and the pane) is sufficiently indirect and attenuated that a 
reasonable person, with knowledge of the relevant circumstances set forth above, would not 
perceive the magistrate judge’s ability to cany out judicial responsibilities impartially ® he 
impaired in such cases. 

Similarly, where a designee of a United States Attorney or Federal Public Defender is a 
member of the panel, the magistrate judge must recuse, subject to remittal, only in cases in which 
those designees appear and not in cases involving other attorneys from those offices. However, 
in those situations where the United States Attorney or the Federal Public Defender serves on the 
panel, recusal is necessary, subject to remittal, in all cases (criminal and civil) involving that 
attorney and that attorney's office due to the direct supervisory role these officials have over the 
attorneys and the cases in their respective offices. 

If the magistrate judge knows that a lawyer or nonlawyer member of a pace], who is 
neither a lawyer nor a party in a ease, has a financial or other personal interest that could be 
substantially affected by the outcome of a case, then the magistrate judge should recuse, subject 
to remittal. A reasonable person with knowledge of the relevant circumstances would perceive 
that the magistrate judge’s ability to cany out judicial responsibilities impartially in such cases 
was impaired. The mere fact that a panel member is on die board of a business or community 
organization that is a party in a case is not necessarily in and of itself a sufficient basis to require 
recusal unless, for example, the panel member has a financial or other personal interest that could 
be substantially affected by the outcome of the case, or will be involved in the case as a witness 
or as a board member, trustee, or officer with a decision-making role concerning the litigation. 
Such detonniaanoBS will necessarily be feet specific in any given case. 

In the event that a magistrate judge is aware of or concerned about whether a panel 
member has a financial or other personal interest or role in a case, the magistrate judge should 
inform counsel and the parties about the reappointment process and disclose the names of the 
panel members. Counsel and She parties should be requested to notify the magistrate judge if 
anybody involved in the case is a member of the panel, and if so, whether to their knowledge that 
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individual has a financial or other perecnai interest in the case that could be substantially affected 
by its outcome or will participate in any way in the iid^tion. Once the magistrate Judge has the 
requested information, a feet specific dstenrnraaon concerning recusal can be made. Any rsrassl 
would ba subject to the remittal procedure if the magistrate judge so chooses. 

The magistrate judge may not advise attorneys and parties that the comment period is open 
and that they can make comments on the reappointment. No matter how well intesticned the 
magistrate judge might be in providing this information to attorneys and patties, them is a 
significant risk that they might feel pressured to comment favorably on the magistrate judge who 
is presiding over their case. Under Canon 2, a judge may not take advantage of the judicial office 
to promote personal interest Any such action by a magistrate judge would ran a significant risk 
of creating the appearance of impropriety. 

B. Post Rcarrooimment 

1. After reappointment is the magistrate judge required to recuse or to 
notify the parties and attorneys in a proceeding that a member of the panel is 
appearing as counsel or as a party in the proceeding? 

In the opinion of the Committee, after reappointment the magistrate judge is not required 
to recase or to notify the parties and attorneys in the proceeding that a member of the panel is 
appearing as counsel or as a party in that proceeding for the same reasons that a magistrate judge 
is not required to do so after completion of the initial appointment procedure. The only exception 
to this would be in the unlikely event that during the selection process something were to occur 
between the panel member and the magistrate judge that bears directly on the magistrate judge’s 
ability to be, or to be perceived as being, fair and impartial in any case involving that panel 
member. The particular facts of such a situation would have to be evaluated by the magistrate 
judge to determine if recusal is an issue and if notification should be provided to the parties. 

In closing, the Committee notes that 25 U.S.C. § 455(a) contains language substantially 
s imilar to that quoted from Canon 3C(1) above. However, the charter of the Committee does net 
permit it to reader opinions interpreting section 455, Magistrate judges may want to review the 
judicial imerpretationof section 455 by various federal circuits in addition to the advice contained 
ha this opinion. 

October 13, 1999 
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POST Of PICE BOX 339 
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RUSTY FORTENBERRY 
SHEILA H. FORTENBERRY 


January 17, 2002 


Hon. Patrick J. Leahy, Chairman 
United States Senate Committee on Judiciary 
224 Dirks ett Office Building 
Washington. DC 205 1 0 

RE; NOMINATION OF FEDERAL DISTRICT JUDGE 
CHARLES W. PICKERING, SR. FOR THE 
UNITED STATES COURT OF APPEALS, FIFTH CIRCUIT 

Detur Chairman Leahy: 

By way of introduction, I am a former District Attorney for Covington, Jasper, 

Simpson, and Smith counties in central Mississippi. I served in this elected capacity from 
1 992 until November, 1 999. Since that time I have been engaged in the private practice 
of law and a good portion of my practice is devoted to the area of criminal law. 

As a member of the Nations! Association of Criminal Defense Lawyers aad a 
practicing attorney who has appeared before Judge Pickering, I wholeheartedly endorse 
and support Judge Pickering for his nomination to the Fifth Circuit Court of Appeals. I 

consider Judge Pickering to be a fair, honest, sincere, extremely competent, and 
knowledgeable judge. 1 would be proud and honored for Judge Pickering to serve us on 
the United States Court of Appeals for the Fifth Circuit, 1 have no doubt that Judge 
Pickering will he firm, yet fair, to criminal defendants which appear before him. 

Thank you for your time, and should you have any questions, please let me know. 




285 


Owen & Gallow ay 
rxt.c. 

Attorneys At Law 


J<?E SAM Owe« 

cort» 

Be* F. Gauowav 

AfCflown-aJtiovrsy-cam 

R08LRf P. MYeRS, Jfl. 
ApMWow#iV9«Ho*ray.com 


January 17, 2002 


BWAW 6. 0«6NNAN 

I E£H» ftw&rt-u*H»w*ty.corti 

Honorable Patrick J. Leahy 
Chairman. Committee on Judiciary 
U. S. Senate 

224 Dirfcsen Office Building 
Washington, D. C. 205 JO 


Deal Senator Leahy: 


O'-evp Butolrtc 

Ortioe &rsw« 420 
JSOftfxjti MS 38504-04X8 
T^offtoo« 2284534621 
FOK 228464-S<5.41 e* 2Z&4GQr%6 \& 

•*■!**& oacSw^n^ftJtev^v^rn 
W*fe5it»; ire l Yvv.«3wrf> fl a!Soui,y.o6m 


I am a member of the National Association of Criminal Defease Lawyers, and I am 
submitting this letter in support of United States District Judge Charles Pickering for a position 
on the United States Court of Appeals for the Fifth CitcuiL 


I have been fortunate to appear before Judge Pickering in many civil and criminal 
proceedings, and I can state without hesitation that Judge Pickering is abundantly fair to all 
litigants, their families, and to attorneys who appear in his Court. 


I bad the opportunity to work with Judge Pickering in his capacity as a private attorney 
before he assumed the position of United States District Judge. X found him to be 
straightforward, competent and courteous in his dealings with clients, attorneys, and members of 
the judiciary. These fine qualities followed Judge Pickering to the bench, and I am certain that if 
confirmed he will make a fine appellate judge- 

l would also advise that in the criminal proceedings in Which I have appeared before 
Judge Pickering he has been more than fair in the sentencing process, and has given defendants 
sad their families every opportunity to address the court. 


If you or your staffhave any questions, please do not hesitate to contact ntc. 
With beat wishes, I remain 

Sincerely, 


OWEN AND GALLOWAY PLLC 


Ben F. Galloway 


/ 


BFGtjcj 
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Honorable Patrick X Leahy 
Chairman, Ctoirahtcc on the Ji*35olaiy 
Thiited States Senate 
224 Dirksen Office Building 
Washington, DC 20510 


&e; Judge Cbsrics Pickcriup 

Noixdn.ee: Fifth Circuit Court of Appeals 

Pear Senator Leahy: 

A few days a go I rm into Judge Pickcriiig it luccfe end ccngnmriatcd him on his hang 
selected fa r aa eppainimerit to the Fifih Circuit Court of Appeals. I thereafter learned of 
opposition to hir sppalr.tm.ent and felt compelled to write {his letter. 

As an African American attorney who practices in the federal courts of the Southern 
District of Mississippi, where Judge Picketing ha$ sat for the pest eleven (1 1) yeats, I am 
concerned t\& he fes come tinder scrutiny, 1 have appeared before Judge Pickering on 
numerous occasions during the past eleven (II) years, most often than not, in eases 

involving violations of civil .rights end employment discrimination matters. X have found 
Judge Pickering not only to he a fair jurist, hut one who Is concerned with the integrity of 
tire entire judicial process end assures every participant of a "level playing ffelsT and a 
judge who vritt apply (he law without regard for the sensitive nature of case s of thte sort, 
which may have caused hint personal discomfort. 

I have personally seen him go overboard in working to bring roconcSUftilon. bx mattes; 
wherein parties .because of feck of understanding of the law or actual ill will* may have 
committed violations because of lack of knowledge, etc. I have even been appointed by 
Judge Pickering to represent tadlgente who have legitimate claims but not the expertise or 
money to litigate Che same, when he could have Selected attorneys who might not bring 
the passion end true concent to bear to insure that the litigants rights protected. 

Even when i don’t prevail, my clients know that they have bad their “dsy iti court" befor:; 
«. judge who is open-minded, fair &ad just end will follow the law without regard to color, 
economic status or political percussion. 


ZB 39%J 
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I have known Judge Pickering prior to his taking the bench and have sera him advocate 
the rights of the poor and those diser&tKhised by the system. Overtie past 11 ycats, I 
have seen Mm bring the same passion for fairness end equity to the federal bench. 

Though I pcuotiaUy hate to secUhn ’.cave 'hr. Southern District, 1 er proud to say that 

Ms honesty, integrity and sense of fait place v ettld make him aa excellent candidate fot 



Ce; HtmoraMeOrrin Hatch 
United. States Senate 
Hut Building, SH-UM 
2' 4 &CSls.,NE 
Washington, DC 2C?MQ 
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INGRAM 

& 

ASSOCIATES, PELC 


Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Office Building 
Washington, DC 20510 

Re: Confirmation of the President's Nomination of Judge Charles Pickering for the United 

States Court of Appeals, Fifth Circuit 

Dear Senator Leahy: 

It is a pleasure and privilege for me to write a letter to you and your Committee with 
reference to my long-time friend, Judge Charles Pickering, 

Judge Pickering's home is in Laurel, Jones County, Mississippi and my home is in the 
adjoining city of Hattiesburg, Forrest County, Mississippi. Judge Pickering and I have been personal 
and professional associates and friends for more than thirty years. Furthermore, while be is a 
Republican rad I am a Democrat, we have enjoyed a cordial and productive political relationship 
working for progress for the citizens of Mississippi 

During Senator Pickering's second term as a State Senator, I served as Lieutenant Governor, 
jpresident and Presiding Officer of the State Senate and have personal knowledge of his service as 
a member of the State Senate. He was one of the leaders of the Senate at that time, serving with 
unusual ability, distinction, and dedication to public service. He was also a recognized leader in 
promoting a spirit of cooperation between Democrats and Republicans to enact progressive 
legislation to benefit all Mississippians. 

As tn attorney and elected public official i a Mississippi since 1948, 1 also have personal 
knowledge of Senator Pickering's career as a lawyer, county attorney, and federal judge of foe 
Southern District of Mississippi. I have always found him to be a person of outstanding ability, 
trustworthy, dependable and fair. While our positions may have differed fiorn time to time, 1 have 
always recognized the sincerity of his position and respected his commitment to a fair and equitable 
judicial system for all citizens. 

May I also mention that Senator Pickering and I share the same religious faith, and he Is 
widely recognized for his commitment to his religious convictions. 
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January 9. 2002 
Senator Patrick J, Leahy 
Page 2 


We were highly pleased when Judge Pickering was nominated to serve on the United States 
Court of Appeals, Fiffh Circuit, because of our belief that he will serve in this position, as he Iras in 
his present position, with unusual ability, distraction and a firm commitment to fairness and justice 
in our judicial system for all citizens. 

Thank you for your consideration of Judge Pickering's nomination and ifl can be of further 
assistance, please call upon me. 

Sincerely yours, 

Ingram and associates 


cc: Senator Onto Hatch 



Evelyn Gandy 



290 


February 5, 2002 


Honorable Patrick J, Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Office Building 
Washington, DC 20510 

Dear Senator Leahy: 

My name is Milton Gavin and I am an African American, I am writing this letter 
on behalf of Judge Charles Pickering, Sr. 1 have known Judge Pickering for 17 years. 
He has welcomed me in his home on numerous occasions. His son. Chip, and I 
developed a friendship in our early teen years. We went to school together and played 
on the same football team. Even though ! came from a family of Christian believers 
and had great values in working with different races, I learned some stronger values in 
dealing with relationships with people of different races. ! developed a relet’onshlp 
bis son which was more like a brother than a friend. He treated me as a part of his 
family whenever I was there. We had many meals together and I always felt like one of 
the family. I worked for the Boys and Girls Club for about four years and during that 
time Judge Pickering was always a great supporter and expressed interest. Whenever 
we needed financial support, Judge Pickering was willing to help. 

If you have any questions, please feel free to contact me. 

Sincerely, 

Milton Gavin 

112 Dearborn Street 

Hattiesburg, MS 39401 


c: Honorable Orrin Hatch 
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Dear Senator Leah)’: 


A recent local newspaper article suggests that partisan politics b.as entered into tbe 
judicial nomination procedures for Judge Charles Pickering’s nomination to the United 
States Circuit Court of Appeals for the Fifth Circuit. This is very distressing to me. 


I have practiced in Judge Pickering’s court since his appointment to the United 
Stales District Court bench in fhc Southern District of Mississippi. While I do not share 
Judge Pickering’s pre-appointment political disposition, 1 have not found Judge 
Pickering’s personal views to be in an impediment to his performance as a Judge. On the 
contrary, I fbd Judge Pickering to have tbe essential ingredients of an effective judge. 

He is intelligent and has the analytical capabilities that allow him to obtain, a quick 
assessment of pertinent issues. In addition, he is fair. 

In my estimation, it would be a travesty if Judge Picketing is not elevated to the 
United States Court of Appeals for the Fifth Circuit because of political considerations. 

If you need additional information, please let me know or contact other lawyers who 
practice in Judge Pickering’s court. 


WNG/sd 

cc: Senator Thad Cochran 

United States Senate 
Washington D.C. 20510-2402 



William N. Graham 
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Statement of Hon. Charles E. Grassley, a U.S. Senator from the State of 

Iowa 

I’d like to welcome Judge Pickering to the Judiciary Committee this afternoon. I 
just want to make a few comments. 

It’s important that we have these hearings to make sure that the individuals that 
are confirmed to the federal bench are not just highly qualified, experienced legal 
minds. But we want to ensure that they will follow the rule of law — that is, the in- 
tent of the Constitution and the statutes ratified and enacted by the people — regard- 
less of what their personal beliefs might be. We need to make sure that these indi- 
viduals, lifetime appointments, clearly understand their role in the third branch of 
government, which is to interpret the law rather than create it. So we should ask 
questions of these nominees to determine that they will do just that. 

Now a number of groups have criticized Judge Pickering’s record. But I’m not 
aware that any of these allegations have been substantiated. In fact, Judge Pick- 
ering has received a number of letters countering these allegations. There doesn’t 
seem to be a dispute that Judge Pickering has been fine District Court judge. And 
remember, he’s already successfully gone through the Senate review process once 
before. Unfortunately, I believe that some of these critics have a political agenda, 
they seem to be requesting us to use their own organizations’ agendas as a litmus 
test as to whether Congress should vote to confirm or reject a judicial nominee. 
That’s just plain wrong. 

Whether an individual has been nominated by a Democratic or Republican Presi- 
dent, I’ve consistently applied the same criteria in my decision to vote for or against 
a nominee: does the individual have the requisite intellect, knowledge, integrity, ju- 
dicial temperament and philosophy to serve on the federal bench? And most of all, 
will the nominee follow the law rather than legislate from the bench? I’ve followed 
this rule regardless of the judicial nominee’s own beliefs. For example, a number 
of President Clinton’s nominees served on associations and organizations, or had ac- 
tively participated in litigation involving taking positions that I may not have 
agreed with. I voted to confirm the vast majority of those individuals because I be- 
lieved that they could do the job, notwithstanding those positions or beliefs. I 
haven’t allowed differences in one’s own beliefs to be the litmus test in evaluating 
whether a judicial nomination should or should not be confirmed. Instead we should 
be confirmed. Instead we should be looking at the nominee’s ability to follow and 
respect the rule of law. I’ll continue to do that in regard to Judge Pickering. I hope 
my colleagues on this Committee will apply the same objective criteria. 
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Ernest W, Graves 
945 West Drive 
Laurel, MS 39440 


November 1, 200 \ 


Senator Patrick Leahy 

Chairman, Senate Judicial Committee 

U.S. Senate 

224 Dirkseu Office Building 
'Washington, D-C. 20510 

Re: Nomination of the Honorable Charles W. I’ickering, Sr. 

Coart of Appeals for the fifth Circuit 

Dear Senator Leahy: 

I have been a member of the Mississippi Bar for more than fifty years. I served as the 
Picrideot of that Bar during the 1983*84 fiscal year. 

During the years of active practice in Jones County, Mississippi. X was personally 
acquainted with Judge Pickering as a lawyer, as a prosecuting attorney, as a State Senator, and 
es a United States District Judge. He is my cousin and we ere friends. However, we did find 
Ourselves oa opposite sides cf cases from rime to time. 

Over the years of my practice, I had many occasions to obsctVe him., ft is my opinion 
that he will be an outstanding Judge on the Fifth Circuit. He was always a worthy advocate, bat 
han dl e d as a true professional with the highest ethical standards. As a District Judge, he 

has the reputation of giving fair and impartial treatment to all parties before him. 

It is my recommendation that your Committee approve his nomination without delay. If 
I can furnish you with more details, do not hesitate to contact me. 

Sincerely. 

Ernest W. Graves 

cc: Honorable Charles W. Pickering, Sr. 

Senator Onin Hatch 
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October 25, 2001 

Senator Patrick Leahy 

Chairman of Senate Judiciary Committee 

U. S. Senate 

"224 Dirteen Office 'Building 
Washington, B.C. 20 . y, D 


Dear Senator Leahy; 

l am fin Africsn-Ai nsricar. citizen of Joncc Cw. f rtlsstecrppi and welds 

In the Hebron community where Judge Charles Pickering also lives, t have 
known Charles Pickering throughout his career as a lawyer and a Judge. 1 have 
always known him to be a fair and Just man whose Impartiality [s always obvious. 

He represented my son David Grayin 18S1 In an armed robbery trial. My 
son was accused of robbing a white teenage girl st knifepoint Judge Pickering 
! J.'c ved that my sen was entitled to a good defense even though it was net a 
popular move for him poiidcally. 1f,o first trial ended in a mistrial, and tbs second 

trial ended with a not-guffiy verdict. 

1 knew that Judge Pickering Is a strong believer In the constitutional rights 
of ell people. He should be approved for the judiciary position for which 
President Bush has nominated him. 

Please consider this letter from one who personally knows Charles . 

Pickering. 




Sincerely, 



arty M. Gray 
P.O.Box 1115 
Taylorsville, MS 39168 
Phone: (601) 722-21 


cc: Senator Orrin Hatch 
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Charles Harrison 


February 5, 2002 


Senator Orrin Hatch 
Senate Judiciary Committee 
224 ..Dirfcsen Building 
Washington, DC 205 1 0 

Dear Senator Hatch: 


I was the first Afo'can- American hired by the Laurel Police Department in the 1960s. [ 
had personal knowledge that Charles Pickering, the Jones County Attorney at the time, worked 
against the Klan in Jones County. While Charles Pickering may have forgotten a 1972 contact 
with a Sovereignty Commission employee when he was before the Senate Judiciary Committee 
in 1990, he would never have intentionally misled the U.S. Senate. Judiciary Committee. In fact, 
the contact in question is a testament io Charles Pickering’s outstanding civil rights record. 

According to the newspaper accounts, in 1972 Charles Pickering was in a group of state 
legislators that asked a Sovereignty Commission employee about a pnlpwood union. The 
pulpwood union would have had dealings with the Masonite plant in Jones County. As an 
African-.Ajnerican policeman in Jones County, I was aware that during the late 1960s another 
union at the Masonite plant had been infiltrated by the KKK. In fact, the Klan was running the 
plant. Xlansmen had committed violent acts, including murder, at the Masonite plant. County 
Attorney Charles Pickering helped investigate the KJan and signed the affidavit to indict Dubie 
Lee, a Klansman, for the murder at the Masonite plant. Charles Pickering worked with the FBI 
to investigate and prosecute violent KKK members and even testified against the Imperial 
Wizard of the KKK, Sam Bowers. He put his, his wife’s, and his children’s lives on the at risk 
by doing this. 

If any person, would have mentioned union activity that affected Jones County, I would 
have asked about it too, as would anyone who knew the violent history of unions at the Masonite 
plant. That would have nothing to with segregation, it would have to do with protecting people, 
black and white, from violence. 


1 
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In the end, the Sovereignly Commission allegations only prove Che Charles Pickering 
fought against the Klaa and for the people of Jones County. lr> all my dealings with him, Charles 
Pickering has distinguished himself as a fine man without any prejudice. 



Charies Harrison 


2 
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Evidence supports Pickering - Opinion - jiatticsburgamerican.com 


Page 1 of 2 


Sunday, February 3, 2002 

Evidence supports Pickering 


Has Charles Pickering, President Bush's nominee for the 5th U.S. Circuit Court of Appeals in New 
Orleans, shown a ’’hostile attitude" toward civil rights cases? 

The charge, which was leveled Thursday by leaders of the Mississippi branch of the NAACP, would 
be deeply disturbing if it were true. 

Wc don't believe it is. Why? Because for every' piece of "evidence" put forward by Pickering's 
detractors to thwart his nomination, there is just as much, if not more, evidence - real evidence - to 
demolish the claim. 

Our conclusion: The fuss over Pickering is motivated by efforts to keep a conservative judge from 
being placed on the 5th Circuit bench. And the "charges" are little more than smoke and mirrors 
designed to obscure Pickering's impressive record and personal character. 

On Thursday, officials with the Mississippi branch of the National Association for the 
Advancement of Colored People held a press conference in Jackson and outlined some of the 
reasons the organization opposes Pickering's nomination. 

"There's a pattern of a hostile attitude," said L.A. Warren, speaking in reference to Pickering’s 
handling of cases involving discrimination, labor and women's rights issues. The NAACP has 
forwarded six Pickering decisions to the Senate Judiciary Committee, which has scheduled its 
second hearing with the nominee for Feb. 7. 

Pickering's opponents also contend the nominee gave false testimony about his contact with the 
Sovereignty Commission during a 1990 confirmation hearing to become a federal judge. 

Attacking Pickering on racial and civil rights issues will ultimately prove to be a flawed strategy. 
There is simply too much evidence - and convincing testimony by those familiar with Pickering's 
character and record - to the contrary'. 

The members of the Senate Judiciary Committee would be wise to heed the advice of the Rev. 
Kenneth Fairley of Mount Carmel Baptist Church in Hattiesburg. 

Fairley, an influential leader in our community, has challenged other black leaders such as U.S. 

Rep. Bennie Thompson to "check with some of the local leadership here and find that some of 
Judge Pickering’s voting record has been very favorable (to the black community)," 

According to Chet Dillard, a retired judge and former district attorney in Jones County', Pickering's 
civil rights record is laudable. In a guest colimn in the Hattiesburg American ("Former judge 
defends nominee's character, record," Jan. 30), Dillard praised Pickering for: 1) Testifying against 
Sam Bowers in the Vernon Dahmer case in 1967; 2) Voting as a state senator to shut down the 
Sovereignty Commission in 1977; and 3) Fighting efforts to destroy the commission’s records. 

America's judicial system has entered dangerous territory when political organizations actively 


http://www.hattiesburgamerican.com/news/stories/20020203/opinion/1579266.html 


2/4/2002 
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Bvidence supports Pickering - Opinion - hattiesburgamerican.com Page 2 of 2 

oppose judicial nominees for the simple reason that he/she believes differently than they do. 

This unsettling practice forces nominees like Pickering to defend political positions, when in fact 
judges like Pickering were simply interpreting the law, not trying to advocate and uphold specific 
political ideologies. 

We welcome another hearing for Pickering. 

And we believe that the Senate Judiciary* Committee - if it hears the full body of evidence - will 
confirm his nomination to the 5th U.S. Circuit Court of Appeals. 

• You may contact Opinion Page Editor Rich Campbell at 584-3 ! 28 or by e-mail at 
ric h@ftp american.net. 


http://www.hattiesburganiericaii.com/Rews/stories/20020203/opInicm/1579266.html 
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Monday, October 29, 2001 


Honorable Patrick Leaky 
■Chairman of Judicial Committee 
United States Senate 
224 Dirkson Office Building 
Washington, D.C. 20510 

Dear Senator Leahy: 

I am writing you concerning the pending confirmation of Honorable 
Charles Pickering to the Fifth Circuit Court of Appeals, which is now 
under consideration by your committee. 

I have been a practicing attorney and member of the Mississippi Bar for 
over fifty-one years, during which time I haw tried cases in all federal 
and state courts in this area of the country. I also served as President of 
the Mississippi State Ear Association and have been active in the 

Wisshslpi'-i Sts I--; Bi.r for over fifty years. 

During my years of practice, I have had occasions to know Judge 
Pickering, both as a practicing attorney and I also, have had the privilege 
of trying cases in the federal court, over which he presided. I can say 
without contradiction that he is one of the most able and one of the 
fairest Judges that has been my privileges to practice before in lire 
courts. 

I specifically remember the case of Tim Adams versus Wal-Mart, which 
was handled by this office in 1993. This case was a. personal injury ease 
and the pl-.ii. ;‘d.f£, of the Caucasian race, had an Asian fismede, who 
testified in this case. The jury in that case returned a verdict covering 
only the medical expenses of the seriously injured Plaintiff. 

Judge Pickering felt, I am sure, that there had been some prejudice on. 
pari of the jury because of the relationship that existed in the Plaintiffs 
personal life, resulting in failure of the jury to award adequate do mages. 


c-ttuttt; bajccQfayxMliMnxo 
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Honorable Patrick Leahy 
October 26, 2001 
Page 2 

On The Motion for New Trial, Judge Pickering granted a new trial and 
rescheduled a new trial on the issue of damages only. The result was 
that a substantial settlement was reached said justice was done. 

It is my sincere hope that your committee wilt confirm Judge Pickering 
because I think with his intellect, judicial knowledge, legal ability, and 
character he will make an outstanding Judge on the Fifth Circuit Court 
of Appeals and the judicial system will be strengthened by his presence. 

Thank you for your consideration, 1 am 


Cordially, 



JBB/mb 

cc: Senator Oren Hatch 
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January 9, 2002 


Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Office Building 
Washington, DC 20510 

Re: Confirmation of the President's Nomination of Judge Charles 

Pickering for the United States Court of Appeals, Fifth Circuit 

Dear Senator Leahy: 

In 1972 Charles Pickering and I were sworn in as elected members of the 
Mississippi Senate. We were both young lawyers, he, a republican, representing 
Laurel and Jones county Mississippi, and L a democrat, representing Hattiesburg 
and Forrest County, Mississippi. We were re-elected to the Senate for a second 
term, 1976-1980. This letter is written from actual knowledge of Judge 
Pickering's service in the State Senate. Living in the same vicinity, I also have 
long-standing knowledge of his family and professional life. 

Judge Pufc&dftg served in the Mississippi State Senate with distinction and 

honor. He was one of the most intelligent members of the Senate and his 
legislative work was excellent He had an unusual ability to find solutions and 
common ground in circumstances that appeared impossible. He brought the 
members of the Senate together on many worthwhile issues. 

Question has been raised about the 1977 Mississippi State Senate action 
abolishing the State Sovereignty Commission. The Senate amended the House 
Fill, rbolisbing the State Sovereignty Commission, sealing its records and placing 
f r.n in t custody of the state archives. For some tSrrc y ior tc If 77, 

• c’lticc! -s advocated abolifian cl the l-.',. fovo ~rty 

* . v..,:.. !■.. cl - i. .oie and secure racial harmony s.va tc efoninae this 

symbol of segregation £»& racial prejudice. In March of 1 977, the senate vote to 
abolish the State Sovereignty Commission was a vote for the elimination of racial 
prejudice and a strong progressive statement for racial equality. Charles 
Pickering voted for this measure and in so doing demonstrated his core conviction 
of equal and fair treatment. There was significant debate over the issue of sealing 
the records for 50 years. Sealing the records was better than destroying the 
records, which would have prevented justice being served. The senate vote for 
the abolition, of the State Sovereignty Commission was a monumental and 
progressive stand for good race relations. 
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fieaiaxy 9 , 2002 

Seaslof Leahy 
Page 2 

It has been erroneously suggested that Judge Pickering, in some way, 
advocated an all-white senate. There is no basis for this allegation. No such issue 
was addressed during his senate service. 

In Judge Pickering's life of public service he has consistently maintained 
bis political convictions. He and his family have faithfully lived by their religious 
beliefs. In all of Judge Pickering's political, professional, and civic actions he has 
been reasonable and has shown genuine respect for the rights of every person 
without regard to race, creed or gender. His actions are tempered by compassion, 
none of which demonstrate a mean spirit cor show malice toward anyone. 

As County Attorney, he executed the duties of his office, protecting the 
rights of all citizens. He faithfully exercised his duties in the face of adversity and 
danger. In the Mississippi Senate he performed his Constitutional and legislative 
duties, respecting the rights of all citizens. His life demonstrates his absolute 
belief in equality and equal protection under the law. 

As U.S. District Judge, his competence, his work ethic, and his fairness 
have ©ever been doubted. We, who practice in his Court, from time to tune, may 
not like some of his decisions or rulings, but no one, privately or publicly, has 
questioned his fairness, honesty, or integrity. Furthermore, no litigant or lawyer 
has said that Judge Pickering, in any way, demeaned or mistreated them. His 
professionalism is unmatched 

Absolutely, he is deserving of the President's nomination and the Senate's 
cordhination. Personally and professionally, without reservation, I recommend 
his confirmation. His serving the 5iii Cuctut will be s tremendous contribution to 

that Court in the same manner in which he has so faithfully served the state of 
Mississippi and the U. S. District Court I make this recommendation as a life- 
long Democrat, practicing lawyer, and citizen interested in a fair and reasonable 
Federal Judiciary. 

If I may provide any additional information that will be helpful to you or 
your committee please do not hesitate to call me. Thank you for your dedicated 
s^-vice to the Judiciary, the United States Senate, and to our Country. 

CerdiaHv 



cc: Senator Orrin Hatch 
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October 30, 2001 


Htm/oraMe Patrick J. Leahy ' 

Chairman, -Committee ok the Judiciary 
'United Slates Senate 
224 Dirksen Office Building 
Washington, DC 20510 

Dear Senator Leahy: 

X am a resident of Forrest County, Mississippi and an African American. X have had the 
pleasure of serving on the Forrest County Board of Supervisors, which is the governing body of 
Forrest County, Mississippi. I have lived in this area for many years and am aware of the 
importance that the Federal Courts play in preserving the rights of not only African Americans, but 
all citizens of this great country, and I wish to urge your confirmation of Charles W. Pickering, Sr., 
to tire United States Court of Appeals for the Fifth Circuit District. I. am very much aware of the 
quaIi£x,-‘.‘doD5 of Judge Pickering and the manner in which he has served as a United States District 
Judge. 1 feel that he will be an asset to this community, this state and to the United States, as a 
member of the Fifth Circuit Court of Appeals. Judge Pickering has demonstrated his devotion to 
upholding the 1 aw of the Constitution of the United States of America and I recommend him without 
reservation, feeling certain that b.c will continue to protect the rights of all citizens in bis position, 
as a Judge on the Court of Appeals. 



Oliver Johnson 


OJ 


cc: U„ S. Senator Oran Hatch 
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EKeumss 

A resolution of m« Jonas County Bar Association recommending ths appointment of United 
States District Judge Chads* W. Pickering, Sr., to the United Stataa Court of Appeal* for the Fifth 

Circuit. 

WHEREAS, Judge Charts® W. Pickering, Sr., was a practicing ottomoy and member of the 
Jones County Bar Association for a period of 28 years before We appointment to me United States 
District Court for the Southern District of Mississippi in 1990; and 

WHEREAS, as a practicing attorney and member of the Jones County Bar, Judge 
Petering dtellnauiftied himself as a loyal and faithful advocate for his clients and exhibited the 
highest standards of professionalism, ethics, and Integrity to both court and fellow couneel; end 

WHEREAS, upon his appointment to the United States District Court for the Southern 
District of Mississippi, he has fulfilled the duties of mat position with the utmost regard for the tews 
of the United States and for the parties and counsel who have appeared before him; and 

WHEREAS, In forms of his davotion to family, friends, and service to his fellow man, both In 
this community end elsewhere, Judge Chertss W. Pickering. Sr., has represented the very test of 
our noble proicssion; end 

WHEREAS, Judge Charles W. Pickering. Sr., as a member of the Judidaiy, Is noted for his 
fairness and impartiality and is a strong defender of tha constitutional rights of all: 

NOW, THEREFORE, BE IT UNANIMOUSLY RESOLVED that the Jones County Bar 
Astodstion recommend the appointment of United States District Judge Charles W. Pickering, Sr,, 
to the i sKlon of Appci'ete Court Judge v.ith the Unfed Status Court of Appeals for tri. Fifth 
Circuit, 

This, the SiS5iay of October, A.D. 2001. 

JONES COUNTY BAR ASSOCIATION 

— 

President 
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Nora J. Jones 
P, O, Box 1543 
Hattiesburg, MS 39403 
January 25, 2002 


Honorable Patrick J- Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 C4.feen Gffice Building 

Washington, DC 20510 

Dear Chairman Leahy: 

Though it should not matter, I am an African-American female and 1 had a case 
before Judge Pickering in the summer of 1994, I had been involved in an accident in 
Mandeville, Louisiana where I was struck from behind and had a resultant brain injury, I 
was off work for three years. When we went to court, we went to court in New Orleans 
and we had an African-American judge, i lost the case in New Orleans before that 
African-American judge despite five doctors saying that there was no chance for me to 
lose. When we came to Hattiesburg for a bad faith claim against my disability 
i. siifi. carrier, 1 t.sd no faith in the justice system end i cert: inly- expected to loss 
because my feelings were, if I can lose before an African-American judge, I had no 
hope before Judge Pickering who is a White judge. 

At this point I was so beaten down with so many denials, so many things that 
• happened, I had absolutely no faith in humanity. I came before Judge Pickering with 
my case. I had a single attorney and the opposing side had three attorneys who came 
to the court. As it turns out, they had hid evidence and had lied to the judge about the 
fee!" of the case and he was able to see through their lies, In the middle of the case he 
tfop, re' trial and brought my attorney and me and the opposing counsel to his 
office. •rrfmpgded them rather severely and toid them in no uncertain terms that 
he the. a it mat tuey were concealing evidence and that he did not appreciate them 
making a mockery of the court, arid encouraged them to consider settling the case. He 
said that my case was probably worth more than the company was willing to pay but I 
faced several serious legal obstacles. He said that I should consider how much was 
enough to put my life back together. At the time I was in need of at least $5,000 so I 
could get a refresher course which had been deemed a necessary part of my 
rehabilitation. With the assistance of the Court I was able to put my life back together. 

I went back and did finish my rehabilitation and I went back to work. I bought a house 
for myself and my children and I bought a brand new vehicle and I’ve worked since 
then. 
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I feel like Judge Pickering's appointment is a great honor and I think that it is 
deserved by a great man. I believe In his fairness and his knowledge and his judgment 
enough that I would be willing to go to Washington and testify on his behalf should that 
become necessary. I feel that his appointment Is a great loss to Mississippi and it will 
leave an unfillable void, but with his knowledge and dedication to the law and his 
conviction to making sure that justice is done, I think he would be a tremendous asset 
to the citizens served by the Fifth Circuit Court of Appeals, I also feel that not only is he 
an excellent choice but he is the only choice for'tbis appointment. What he did or did 
not do 30 years ago does not matter to me. What matters to me is his fairness, his 
integrity, his ability to ruie, and his commitment to seeing justice done for all citizens 
regardless of their race, creed or color, 

I consider Judge Pfckering to be one of the most compassionate and fair people 
I have ever met. 


Sincerely, 
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LAW OFFICE OF 


WILLIAM HAROLD JONES 

AVimweVATLW 


po«r mricr no* a#x, Ur m*t tl /«**, ■ „iMiit»,Ari !•««•/ aonaa-Ma* 

October 25, 2001 


Han. Patrick J. Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
224 Dirksen Office Building 
Washington, D.C. 20510 

Re; Charles Pickering 

United States District Court of Appeals Nominee 

Dear Senator Leahy: 

I have known Charles Pickering for probably 20 years or more. He served as a Senator 
from a nearby county in the Mississippi Legislature, end I served in the House of 
Representatives myself for 13 years. I have practiced in his Court on many occasions 
throughout the lest 12 or IS years end I can only say this i$ the most fair Judge before 
whom I have ever appeared, Not only is ho fair, he wants to be fair to all parties, 1 have 
never known of any indifference or prejudice that he has shown against blacks or women 
and in my own humble opinion, it is regrettable that he has been accused of such. 

I presently serve as Chairman of the Forrest County Democratic Executive Committee and 
although Charles was prior to his judicial service, a Republican I do not hesitate to signify 
to any person that he is fair and Impartial, and has been so even to myself, a Democrat 


Very sincerely yours. 



WHJ/sp 

cc: Senator Orrin Hatch 
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ST. JOHN UNITED METHODIST CHURCH 

F. O. Box 6S 

Hattiesburg, MS 39403-0065 
60 1-583. X 243 

October 26, 2001 


Honorable ftttrick 3. ieahy 
Chairman, Committee on the Judiciary 
United States Senate 

22 4- Dirfcsett Office Building 
Washington, DC 20510 

Dear Senator Leahy; 

In the year 1987, there were only three black employees put of 105 
employees In Hie Fire Department of the City of Hattiesburg. The fiAACP 
when I v.’is president filed an action in Federal Court where Judge 
rickerfng was the sitting judge. The presentation of the facts by (he U.S. 
Justice Department to the Court was carefully considered by Judge 
Pickering. At Judge Pickering's urging the City of Hattiesburg agreed to a 
consent order and, : therefore, accomplished what was ''Bought by the 
rsAACF for Ore African fcnsrican-.d'dzens who had beer, discriminated - 
against by the City of Hattiesburg in place at the time of trial. The 
settlement and ruling by Judge Pickering was very fair and has continued 
to be followed to this day. 1 believe tills action set the standard for fair 
treatment throughout the State of Mississippi. 

In the year 1998 another action was filed in Judge Pickering's court by the 
NAACP alleging discrimination hi the allocation of funds between the 
predominantly white affluent community and the eastern part of 

Hattiesburg, which was predominantly African American. Judge Picketing 
look t!i». case under advisement and after due consideration advised the 
City of iUdUesba-s that the seine facts applied to this cause that were 
present In tire fire Department case where the facts were in favor of trie 
liAACF who filed the case. Judge Pickering advised the City of 
Hattiesbutg's attorney to work with the HAACP and their lawyer to effect a 
fair and equal division of the city resources for all citizens. This was 
accomplished, without e trial and IS years later Is still being carefully, 
followed. 

Without hesitation, I can truthfully say that Judge Pickering Is an 
extremely fair Judge who serves all our citizens, and there has never been 
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<! hint of prejudice against minorities displayed in his court. On the other 
hand, 11 seemed to me that he pushed very hard to Insure the fait 
treatment of minorities. 

Without a doubt. Judge Pickering should be confirmed as a Judge for the 
Fifth Circuit Court of Appeals where he will benefit a much wider segment 


Sincerely, 

Y) ai-fi 

Rewmead flathan Jordan 
Pastor, St John United Methodist Church 
Former President MAACP, serving 5 terms 
unopposed 

copy: Senator Orrfn Hatch 
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UNiTED STATES COURT OF APPEALS 
rort-JXE OOC7X C!«CUrP 
»H»0 . M1CMKS*N - KCNTOCKr . TC^NE SMBs- 


CHAMCC«a Of 

Damon j . keith 

uircuit jusce 
u. e. eouRTHouer 
DETROIT, MtCHiOflA) »B5>2« 


November £, 2001 


Honorable Patrick J, Leahy 
Chairman, Comxnittee on the Judiciary 
United States Senate 
224 Dirkseo Office Building 
Washington, D, C. 20510 

Dear Senator Leahy: 

I yoite this letter to support the nominaiioa of myiriecd, Charles W. Pickering, Sr., fora position on- 
.the Unh cd States Court of Appeals for die Fifth Circuit, 

Judge Picketing and. I serve together o u the Judiriri Blanch Cenwrittes of the Judicial Coofewnec 

of the United States. I have watched Hfi tompenuaent, his fairness, end his sense of compassion as 
wc discussed aeverd difficult nutters coitfKa&ngthef«d<^ One ofmy dear friends. Judge 

Henry T. Wingate, who serves with Judge Pickering on the Federal District Court for the Southern 
District of Mississippi and who has known Judge Pickering for more than 16 years, has told me of 
the outstanding qualifications of Judge Pickering. Judge Wingate also said that as a practicing 
attorney before him and as a colleague since being appointed to the bench, Charles Pickering’s entire 
life hsg been committed to equality and fairness and upholding ‘'equal justice under law.” 

0 ur-cv. It •; , ?, our Judicial Branch CciKmf.cc was meeting# few years ago whenthcn-Prerid ^' ■£ 
C - rw »\w t - ? Judge A.tv 5 C. W£d«as to be the fort African-American judge on the Court of 
At, . • - for the Seventh Circuit. The confirmation was bring held up for some political reason, a i 

1 Ulkcd to Judge Pickering and asked if he would call Senator Trent Lott about pushing the 
confirmation through. The next day Judge Pickering saw me rtf breakfast and said, “Damon, Senator 
Lott has made a commitment to me that he would follow through or this matter.'’ In a few days. 
Judge Acac Williams was confinned. Shcisaowthsfirat ASicsm-Arnerican Judge to sit on the Court 
of Appeals for the Seventh Circuit. 
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Page -2- 

Novesriber 8, 21301 


I aa absolutely convinced that JudgePIckeriiig’s entire life has been dedicated to the principle spoiled 
but in fee Declaration of Independence that says, ” . , all men are created equal, that they axe 
endowed by fecit Creator wife certain unalienable Rights, that among these are Life, Liberty and fee 
pursuit of Happiness . , , 

I recommend Judge Charles W. Pickering, Sr. to you without reservation. 



JDJK:mcd 

cc; Senator Orrin Hatch 
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To: Honorable Patrick Leahy 

Chairman Judiciary Committee 
United Stales Senate 
Washington, DC 20510-6275 

From; James R. King 
2230 MalrauX Dr. 

Vienna, VA 22 1S2 

Date; December 10„ 2001 

Subject: Nomination of U.S. District Judge Charles Pickering for a scat on the 5 th Circuit 
Court of Appels 


This letter comes as a letter of support for Judge Charles Pickering. While I was aware of 
Judge Pickering's nomination to the United States Court of Appeals for die Fifth Circuit, 
I was not aware of the opposition and subsequence questioning of bis record on racism 
and discrimination. I’m a Private Consultant and a native Mississippian. I was in 
Jackson, MS on business during the week of November 12 th when I notice an article in 
the Clarion-Ledger dated Nov. 1 5 n ’ (article enclosed). 

1 have known Judge Pickering for 25 years and can and do state without hesitation Ihat he 
is a man with great morals and principles and I have found him to be completely void of 
racism in his approach to dealing with issues of race. 

In 1976, Charles Pickering hired me as the .first African American Political Operative for 
the Mississippi Republican Party. 1 can assure you that them was no pressure on then 
Chairman Pickering or the State Party at the time to hire an African American. The story 
I would like to share about Judge Pickering I believe best illustrate his straight 
forwardness and blindness to approaching situations based only upon race. In 1976 after 
watching then President Fend lose to President-Elect Cancr. T along with several other 
African Americans decided to meet with the Chairman of Ihe Mississippi Republican 
Party (Charles Pickering). At the meeting, we laid out for him how badly the Republicans 
had done in the African American community (Carter received over 96 % of the African 
American ygic in MS) and how crucial i( was for the Party to hire an African American 
on it’s staff to work in the African American Community. Chairman Pickering Sssfon 
intently and made notes of the meeting sad asked if we could get back together in a. 'week 
or so. At our second meeting with Chairman Pickering, he stated that we had made some 
excellent points of the Party’s need for outreach and that he was willing to hire an 
African American, but not Ibr work in the African American Community exclusively. 
He stated that the person would have to work in all segments of the state rural, urban. 
African American and 'White areas of the State. 

T became the First African American Political Operative (Field man) for the Mississippi 
Republican Party, During my years of work at the Party, l spent considerable time 
traveling with Chairman Pickering as. well as spending time at his personal resident with 
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him and his family. I remain close to him today and still consider him to be one of my 
most reliable Mentors. This story I believe best demonstrates Judge Pickering's approach 
to dealing with issues of race. The group and myself approached Judge Pickering about 
only looking at the Party’s need from a narrow point of view, he however being 
Chairman and having an open mind looked al the situation from a broader view. He later 
explained lo me that he felt that in order for the Party to grow it was necessary for both 
the African American and White community to receive the same message and that would 
not happen if I were confined to working in the African American community only. My 
point for telling this story is lo say to those who have accused Judge Pickering of being a 
racist individual, that they really doa’t know him. 

Chairman Pickering could have enhanced his personal standing with the group by 
aliowing as to believe lhas he agreed withour-approach to .torgeiing -an African American 
to the African American Community only* but instead he made the point of reminding us 
that the Parly’s message was to be the same to both cortrm unifies and if the message was 
the same it could be delivered by the same individual. He also thought it was important 
for the Party to hire African American to demonstrate its commitment to being an open 
and inclusive Party. 1 can unequivocally state from my personal knowledge and twenty- 
five years of knowing Judge Charles Pickering that he is net a racist and I believe him to 
be imminently qualified for a scat on the 5 th Circuit Court of Appeals. 

Judge Charles Pickering did cot ask me to write this letter on his behalf, but after reading 
the article in the Clarion-Ledger 1 felt it imperative on my part to speak out about a 
Christian, a friend, a mentor and a fine gentlemen. 

Mr. Chairman, T encourage the Judiciary Committee to Confinn the Appointment of 

Judge Charles Pickering to 5°' Circuit Court -of Appeals. 


' c.c. Sen. Orrirt G. Hatch 
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January 2(5, 2002 


Honorable Patrick Leahy 
Chairman Judiciary Committee 
United States Senate 
Washington, D.C. 20510-6275 


Dear Senator Leahy: 

On December 10, 2001, 1 wrote to you expressing my support for the nomination of U.S. 
District Judge Charles Pickering for a seat on the 5 ,k Circuit Court of Appeals. In that 
letter I related to. you my friendship and personal knowledge of Judge Pickering over the 
past twenty-five years which is why I believe him to be eminently qualified to be seated 
on the 5 th Circuit. 

During my employment with the Mississippi Republican Party, and during Charles W. 
Pickering’s tenure as Chairman (1976-1978), Chairman Pickering and I attended a 
number of state-wide and regional meetings of the Mississippi Chapter of the National 
Association for the Advancement of Colored People (NAACP). Chairman Pickering 
requested to attend these meetings. Dr. Bmmitt C. Bums was the State Field Director for 
Mississippi during that time. Chairman Pickering attended even though there was some in 
the Mississippi Republican Party who questioned why or what he thought he would 
accomplish by attending these NAACP meetings, and there where questions from some 
members of the NAACP as to what he wanted from them. When asked why did he 
attend, he gave the same answer to both groups, to open up dialog between the two 
groups. As I stated in my previous letter to you, there was not a lot of political advantage 
in talking to African Americans about supporting Republican candidates at that rime. J 
accompanied him too most of these meetings and on our return back from them, he and l 
would calk about how we thought they went. We both agreed that we probably did not 
gain that much from a political standpoint, but Chairman Pickering always felt upbeat 
about the opportunity to have had open dialog and the sharing of ideas and concerns. I 
was always impressed by his ability to find some common ground in which he and the 
NAACP groups were able to agree that there was room to work together for the 
betterment of all Mtssissippians. 

I find it ironic th?:t there are Civil Right’s groups that oppose him as being someone they 
believe will try to suppress their civil rights. T find it ironic because over the many years 
that T have known Judge Pickering, T can earnestly say that I have never known, or met 
anyone that has said that they knew of any such dealings in which be was involved in that 
denied or suppressed (be civil rights of others. Therefore it is in my opinion that those 
you say such things about Judge Pickering, really do not know him. 

Mr. Chairman, again I encourage the Judiciary Committee to confirm this eminently 
qualified and fine gentleman's appointment to the 5 th Circuit Court of Appeals. 


cc Sen. Orrin G. Hatch 
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1 Senator Patrick Leahy, Chairman 
Committee on the Judiciary 
j United States Senate 

224 DixksOn Office Building 
Washington, D. C. 20510 

Dear Chairman Leahy: 

The purpose of this letter is to support the nomination of Judge Charles 
Pickering to the Fifth U, S. Circuit Court of Appeals. Fair and impartial 
consideration of Judge Pickering will result in his timely confirmation. 

I have known Charles Pickering for more than thirty years. He is a 

gentleman of high moral character and impeccable integrity. In all of his years in 
public service there has never been a whisper against his character. He has been a 
: leader in his church, community, and profession. He has always been a peacemaker. 

, In the late sixties Charles Pickering was one of the first men in public life to 

{ ' take a public stand again, the Ku Klux Klon and he has consistently stood for racial 
I justice, even when it was not popular to do bo. 

i 

: Please lead your committee to give careful consideration to his background 

and credentials and confirm him to the position. 


Sincerely, 



c: Senator Orrin Hatch 


!U*TU«KTC1 
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Charles E. Lawrence, Jr. 

Arrowy ani^Cquks£XX)r-at*Iaw 

P.0. Box 1624 * 606 in John Street • Hattiesburg, MS 39405*1624 « Telephone (601) 582-4157 


October 25, 2001 


Honorable Patrick J. Leahy 

Chairman, Committee on. the Judiciary 
United Stales Senate 
224 Dkksra Office Building 
Washington D.C. 205 10 

-RE: Naminsn'on -End Confirmation of Federal Gistrjct Court Judge -Charles W. f^ckedng, Sr, 

to the Fifth. Circuit Court of Appeals 


Dear Mr. Chairman: 


Please be advised that when I learned of Judge Charles Pickering’s nomination as a jurist to the 
Fifth Circuit Court of Appeal I was elated for him cad for the people of the Stare of Mississippi. 

My elation, for Judge Pickering’s nomination arises out of the fact that X have been a practicing 
attorney bo Southeast Mississippi for the past 21 years. I began my career as an attorney with 
Southeast Mississippi Legal Services within two weeks of graduating from Howard University 
School of Law in 1 979. As an attorney that have spent a great deal of time representing 
economically disadvantaged clients at legal sendees and as an attorney in private practice, I have 
found Judge Pickering to be very fair in administering justice and a jurist that makes every effort 
to keep the scales of justice balanced 

It comes us a surprise to me to find that there are some possible efforts to delay or derail Judge 
Pickering’s apporntxasat to the Fifth Circuit Court of Appeals* lam fairly certain that the 
opposition comes from individuals that have never practiced before Judge Pickering or has never 
had & claim pending fo Hs Court. I believe that anyone that has had ifre opportunity to speak 
with Judge Pickering would find him to be a fair and honest individual with high integrity, U 
good social conscious end a strong belief in family values. 

In my opinion Judss Pickering possess ell of the qualities- that we as Americans should want ia a 
person to is' to apply the laws of the land which could have an ultimate impact upon the rights' 
tot wc enjoy es Americans. I know that he is knowledgeable of the law and feir la his 
interpretation and application of foe law. 1 also know that as an Appeals Court Judge that he will 
apply these skills as well as his innate abilities to preserve justice for all Americans regardless of 
their station in lifo and without regards to their race, creed, color, sex, or national origin. 

1 foal to as an African American attorney to have practiced before Judge Pickering and as a. 
person that grew up in south Mississippi I have a duty to speak up on. behalf of a person, that is 
deserving of this appoint. If I stand on foe sideline without making any effort to provide you and 
your committee with information from a person that have stood before Judge Pickering end to 


TOTAL P.82 
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speak up on his behalf, then I would be just as guilty as Peter "hen he denied Christ with toll 
knowledge of his goodness. 

If I can be of ftotoer assistance to you or your committee to this matter, please do not hesitate to 

contact me. 



cc: Orrin Hatch, Senator 

United States Senate 
Hart Building SH-1CW 
^feCSts^NB 
Washington, DC 20510 


TCTTRL P.01 
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Judge’s Record: 
What Was Left Out 


By Jonathan Grower 

As a young lawyer in Jones 
County, Miss., in the 1960s, 
Charles Pickering Sr. helped put 
Klansmen in jail. 

In the early 1990s, when 
preservationists and black 
activists clashed over a “colored 
only” sign in a county court- 


5th Circuit, his liberal opponents 
won’t be focusing on these 
aspects of the nominee’s record. 

Liberal activists have combed 
through the decisions that 
Pickering has written in 1 1 years 
as a U.S. district judge in 
Hattiesburg, Miss., and have 
concluded that Pickering’s con- 


You won't get the full story on Charles Pickering Sr. 
from liberals' portrayal of his life and record. 


house, Pickering helped craft a 
compromise that the black com- 
munity applauded. 

And as a federal trial judge, 
Pickering has tried to keep 
young African-Americans out 
of the criminal justice system, 
convening a group of local 
civic leaders to try to solve the 
problem. 

When the Senate Judiciary 
Committee meets Feb. 7 to con- 
sider Pickering’s nomination to 
the U.S. Court of Appeals for the 


firmation “poses a grave danger 
to our rights and liberties.” 

But a Legal Times analysis of 
Pickering’s important rulings, as 
well as interviews with commu- 
nity leaders in his home state, 
offers an alternate view to the 
liberals’ conclusions that 
Pickering is racially insensitive 
and indifferent to constitutional 
rights. 

As a potentially explosive 
showdown approaches, the 
See Pickering, Page 8 
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Edmonson, a newspaper owner who was 
president of the local chapter of the National 
Association for the Advancement of Colored 
People in 1995 and 1996, recalls that about a 
decade ago, African-American citizens were 
upset about seeing the words “white” and 
“colored” engraved next to water fountains at 
the county courthouse in Ellisville, Miss., 
near Laurel. 

Segregation, of course, hadn’t existed for a 
quarter century, but the words were still 
carved into the courthouse wall. Historians 
wanted to keep them on the building as a 
record of bygone times. 

Pickering — along with Edmonson and 
Vincent — served on a biracial commission 
that decided to retain the dual fountains, but 
cover the offending words with plaques. 

“He understood that those things were 
offensive and had to be removed,” Edmonson 
says. 

Carey Vamado, a Hattiesburg litigator, 
says that, as a state senator in the 1960s, 
Pickering testified in court that a Klansman 
“was known to have a bad reputation in the 
community. That required a great deal of per- 
sonal courage for someone with four young 
children. 

‘It’s unfortunate that some members of my 
party are making a political football out of 
this nomination,” says Vamado, a white 
Democrat who thinks liberal groups are 
deliberately picking a fight with Senate 
Minority Leader Trent Lott, a Mississippi 
who is a longtime friend of Pickering’s. 

The Record Speaks 

The liberal organizations, such as People 
for the American Way, the Alliance for 
Justice, and the National Abortion and Re- 
productive Rights Action League (NARAL), 
say they are simply reading the record of 
Pickering’s rulings as a district judge. 

There is little question, based on 
Pickering’s stances as a legislator, that he is 
personally anti-abortion, although he has 
never been called upon to rule on an abortion 
case. As a Mississippi state senator in the 
1970s, Pickering led the effort to approve an 
anti-abortion plank in the 1976 Republican 
platform. The nominee testified at his earlier 
hearing that he would consider it his “duty as 
an appellate . . . judge to fqllow” Roe v. Wade. 

Pickering has testified that he has been 
reversed or sharply criticized by the 5th 
Circuit 28 times, although full information is 
not yet available about all of Pickering’s 
1,000 unpublished rulings, and it has not 
been shown that Pickering was reversed more 
often than other district judges in his circuit 

On the civil rights front liberals point to 
several employment discrimination cases that 
Pickering decided. 


ha Foxworth, et aL v. Merchants Co., an 
unpublished opinion from 1996, two blacks 
who owned a grocery store sued a supplier 
undo - the civil rights laws because the suppli- 
er stopped extending credit to them. 
Pickering ruled in favor of the supplier. 

The liberal groups highlighted the 
“harsh” language that Pickering used: 
“When an adverse action is taken affecting 
one covered by [civil rights] laws, there is a 
tendency on the part of the person affected 
to spontaneously react that discrimination 
caused the action. AH of us have difficulty 
accepting the fact that we sometimes create 
our own problems.” 

What the liberals did not point out is that 
the supplier canceled the credit terms after 

both store owners were arrested and indicted 
for allegedly threatening to murder a federal 
official. (They were later acquitted.) 
Pickering found that these serious criminal 
charges represented a “valid nondiscriminato- 
ry reason” for the supplier’s business judg- 
ment to cancel the credit arrangement 

The groups also omit from their position 
paper Pickering's comment in the same case: 
“America’s basic racial problem, if it is to be 
solved, must be solved by men and women of 
goodwill, both black and white. There must 
be understanding and effort on the part of 
both races and there must be acceptance of 
responsibility for individual actions.” 

In Seeley v. City of Hattiesburg, a 1998 
case, a black firefighter was fired and claimed 
a civil rights violation. Pickering granted 
summary judgment against him, finding that 
he was fired, for insubordination and for 
repeatedly showing up late at work. There 
was “not one iota” of evidence of racial bias, 
he ruled. 

People for the American Way criticized 
Pickering for writing in Seeley that “the fact 
that a black employee is terminated does not 
automatically indicate discrimination. . . . 
This case has all the hallmarks of a case that 
is filed simply because an adverse employ- 
ment decision was made in regard to a pro- 
tected minority.” 

Pickering iso wrote that “cases such as 
this case make it more difficult to guarantee 
that no American is discriminated against 
because of race or color. If employers are 
confronted with a frivolous lawsuit every 
time they discharge a person who is a protect- 
ed minority, they will become calloused and 
cynical and less likely to be sensitive to real 
discrimination.” 

Elliot Mincberg, People for the American 
Way’s legal director, replies, “What we are 
concerned about is not the results in the 
cases, but the fact that he goes out of his way 
to disparage the plaintiffs. When he writes 


that this case is an unwanted effect of the 
anti-discrimination laws, this reflects a hostile 
attitude and sends a message to future plain- 
tiffs. That’s very troubling to us. 

“It’s insensitivity to civil rights principles, 
not deliberate racism,” says Mincberg. “But 
that is particularly troubling for an appellate 
judge. There is not a single smoking gun. 
This is a mosaic.” 

Mincberg also points out that the national 
and state NAACP have come out against 
Pickering, as has the Magnolia Bar 
Association, a predominantly black 
Mississippi bar group. 

In the voting rights area, Pickering’s oppo- 
nents point to his decisions on redistricting 
and similar issues. 

Regarding Fairley v. Forrest County, a 
1993 ruling, liberals criticize Pickering for 
including in his opinion a lengthy digression 
on the history of the one-person/one-vote 
doctrine in fee Supreme Court and for casting 
doubt on fee doctrine, which he said could at 
times be applied too rigidly. 

However, Pickering concluded that as a 
district judge, he was “bound to follow fee 
precedents established by prior controlling 
judicial decisions.” 

Hie actual holding in the case — which is 
supported by considerable precedent — was 
that a Mississippi county did not have to hold 
special elections to remedy racial deviations 
in districts used to elect local officials. 

Adam Shah, a lawyer at fee Alliance for 
Justice, says feat when there is a per se viola- 
tion of the Voting Rights Act, which 
Pickering found, “the normal remedy is to 
have special elections, which he refused to 
order.” 

The case was not appealed to the 5th 
Circuit. ■ 
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Senator Patrick J. Leahy 
Chaifman. Committee on the Judiciary 
United States Senate 
224 Dirksen Office Building 
Washington, D.C. 20510 

RE: Hon. Charles W. Pickering, Sr. 

Dear Senator Leahy: 

Please accept this correspondence in supplementation to my partner Paul S. 
Minor's correspondence to you dated October 26, 2001, a copy of which is attached 
hereto, and ss an additional endorsement of United States District Court Judge Charles 
W. Pickering, Sr. for the position of Judge for the United States Court of Appeals for the 

fifth Circuit. 

In my dealings with Judge Pickering, he has always been fairto all litigants. In one 
particular case, he granted the plaintiffs Motion for New Trial because he felt that the 
original trial jury was motivated by racial prejudice. He also granted the new trial, in part, 
because he felt the jury had improperly construed testimony of a female physician 
concerning her treatment and care of the female plaintiff as evidence of a lesbian 
relationship. 

Judge Pickering was perceptive enough to make these observations, and sensitive 
enough to tin© rights of my client to insure that she would receive Justice by a jury who w r . 
not mctivated by gender bias during s second trial. 

Thank you for your consideration. With kindest personal regards, I am 



MARK D. LUMPKIN 


MDL/sJJ 

cc: Senator Orrin Hatch 

Enclosure 
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"Octobex 25, 2001 


TheKon^rrbk J r tick 7. Lw V' 
Chairman, Coraiuittccs on the judiciary 

United States Senate 
224 Dtiksen Office Building 
Washington, DC 20510 


Dear Senator Leaky: 


1 am -writing in support of Judge Charles Pickering’s appointment to the Fifth Circuit Court oi 

Appeals. I have had the pleasure of blowing Judge Pickering on a personal andpxofcaupoal level 
for twenty-five (25) years, and J can honestly say that he is very knowledgeable and dedicated td 
enforcing the law to the greatest extent possible, * ; 


Judge Pickering Is also a man of good character ts.4 hig3-i credibility. - I fee/ that his education 
« _ i Ifm/ ftrifnrermentT>rovides the tools needed! 


COUDIO<J>VI.UlUli WJiUpOWiVU W '*■ , mi 

tabea viable edition to Tftp Fifth Circuit Court of Appeals. As an elected official, I untostajuS 
the importance of appointing individuals who are competent, fchj committed. lo achieving results,, 
as well as enforcing the law. Judge Pickering possesses ell the named traits end more. _ 


Xf you have any questions or need additional infonnauon, please do not hesitate to contact me. 


Sincerely,. 



MdvimMack, 

Jones County Board of Sup ends 




cc: Honorable Orrin Hatch 


JOffNNY C. JOHNSON 
t*SI*KTt 
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©trnqcrx 
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Post Office Box 647 

Laurel, Mississippi 39441 
October 25, 2001 


Senator Patrick Leahy 

QsaaiHfflx, Senate Judicial Committee 

U. S. Senate 

224 Dirksen Office Building 
Washington, D. C. 20310 

Senator lxahy. 

My name is ibbnny Magee, a Black City Councilman in the dty of Laurel, MS. t was 
elected to the council as a Democrat. This letter is in support of the confirmation of 
Charles Pickering to the 5th. Circuit Court of Appeals. 

I am aware that there is opposition from certain circles concerning his confirmation, 
including the NAACP and the Congressional Black Caucus. 1 am not saying that they ere 
wrong tad first I era right, we simply see this indtyidus] differently. 

I would like to speak in feyor of the individual that l know as a person. fortunately, l 
have never appeared before Judge Picketing in his role as a judge, though if I had, I em 
certain that Iwouidbave been treated fairly, X have though been Involved with bin in 
vr.rious activities outside the courtroom. 

Even though Charles Pickering the judge is rwprired by Ids position to csnteace same 
Individuals to prison for their crimes, Cfiaries Kckatng The man, is also required by his 
humanity to seek wrtys to prevent as many of those as possible fiotrt coming before Ks 
faneb. For instance, some trine ago I was 'approached ebout attending £ meeting to deal 
with e supposed rchool related issue. When I arrived f± the steering, I found that Judge 
Pickering bad. put together the meeting along with other persons. Black eai White, male 
ofldfemale. The purpose ofthe gethetiag, I was to find ourwasthat Judge Frckeringfcsd 
grown tired of seeing young Black men appearing before his bench to be sentenced to 
prison, and that we nettled to do everything possible to prevent tins from continuing to 
happen. We begun the group to address the issue of at-risk youths. Hie group is still 
operating, and Judge Pickering is still an integral part of it, I have known many of these 
young men who hum; been sentenced by lodge Pickering, and X have yra to hear from any 
of them that he was unfair. 


Pest Office Box 647 

Laurel, Mississippi 39441 


picketing, pg. 2 


Judge Pickering has long been involved in this community, snd in my opinion one of the 
best ways to find out about an individual, as to character and other details is to bear from 
those of us who know him best 

The Stato of Mississippi has sn4 continues to have its share of challenges as it relates to 
racial, gender, economic, moral and other issues, but Charles Pickering is in the forefront 
of bringing about needed changes hi all these and other areas. 

I have found Mr. Pickering to be open, fair-minded, progressive and one \*hom I would 
have every confidence in his assuming the post cn the Sth. Circuit Court of Appeals. 

A* with all of us, we continue to grow and evolve as we live, and it is in my opinion 
grossly unfair to judge ea individual on a written or spoken statement made forty-two 
years ago, as in the case of the article attributed to Judge Pickering in a 1 959 Mississippi 

Law Journal article. Let os deal with individuals as to whom they have become, and take 
dl the facts into context 

Easily, I would like to express my total support and endorsement for the Honorable 
Charies Pickering, St to the 5 th. Circuit Court of Appeals. 


Sincerely, 
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October 30, 2001 


Honorable Patrick }. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Office Building 
Washington, DC 20510 

Dear Senator Leahy: 

I wish to take this opportunity to comment regarding the qualifications of Honorable 
Charles W. Pickering, Sr., United States District Court Judge, regarding his nomination to the 
United States Court of Appeals for the Fifth Circuit District. 

I am an African American resident of Forrest County, Mississippi snd it has been my 
pleasure to serve on the Forrest County Board of Supervisors, which is the county governing 
body for Forrest County. I feel that It is my responsibility (as a member of the Board of 
Supervisors) to be aware of the qualifications of persons, who are aspiring to public office. I am 
particularly interested in those to whom appointments are made regarding the Federal Judiciary, 
in so much as it was through the Federal Judiciary that African Americans have been, protected 
as it relates to th.de constitutional rights. 

I am very familiar in the manner which Judge Pickering has conducted himself while 
serving as the United States District Judge, as well as his background, which qualified him for 
that position. At the time when the Ku KIux Klan perpetrated foe murder of Vernon Dahmer 
in Forrest County, MS, Judge Pickering was foe County Prosecuting A ttorney of Jones County, 
MS, foe neighboring county to Forrest County. Judge Pickering, as County Attorney of Jones 
County, made himself and residents of Jones County available as witnesses on behalf of foe State 
of Mississippi when the authorities in Forrest County prosecuted the murder of VcmonDahmer. 
ft was foe courageous willingness of people like Judge Pickering, who contributed to these 
Convictions at a time when convictions for the murder of African Americans was difficult Since 
assummghis position as U. 5. District Judge, he has conducted himself in an outstanding manner, 
and demonstrated his dedication, not only to the law and the preservation of the law, but tf 
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Honorable Patrick J. Leahy 
October 29, 2001 
Page Two 


administering the affairs of his Court without prejudice or discrimination, to any person became 
of sex, race or otherwise, 

I recommend to your committee that you respectfully confirm the nomination of Charles 
W- Pickering, Sr. to the United States District Court of Appeals for the Fifth Circuit District- 
lrk you so confirming the nomination, of Mr. Pickering, you can be assured, that you will be 
placing a man on the Court who wfl! protect the fights of at! citizens regardless rtf sex, race, creed 

or color. 



ce; U. S. Senator Orrirt Hatch 



327 


iOLLTW. MATTHEWS 

30 7 West Pino Street 
Li«.£tieslrtfr£, JMS 3940L 


Telephones (601) 545-221X 


F«ciiitulc> (601) £84-9136 


October 26, 200 1 


Honorable Patrick J. Leahy 
United States Senator 
Chairman, Committee on Judiciary 
2<Q Derkscn Office Building 
Washington, D.C. 20510 

Dear Senator Leahy: 


X sto writing on behalf of Cheries W. Rckering, United Stiles District Judge, who has been nominated 
S' President Bush to the Fifth U. £. Circuit Court of Appeals. 

I have known Judge Pickering for.eg>rorimaidy 25 yem. Tudge’K^^rip^aS^Sooe* 
Mississippi end wee Cbdmun of the State Ecpublican 

Chdonan of the Forrest County Democratic Executive Committee. tFcwpe^^^JoSS'-cSKSSrinj-, 
othc mi tic ofiea in economic catpinoa. ‘ lie end I had c rivdjy Ou- hig tha penoS &lgS3iut <3igj 

»rtH r?C^-» mrrrx-i rwt Ov « t. T L.J 'l -2-~_*£ 1' ■-* E'e 


-r- r’ j-v\ovi« uyiu; BUU iMUKiuuet IMA uv« M «(DUU |ft 

fics&$*3 with me, I have idwrys forad him to be r persoaof the iate^ri^^ I know 

itnparual in the treatment ofrJi fadhddusls.' CertonJy he was fair in the trcctmentof hie clients wfcki^m^ 

«I1 walks of life, but were primarily working class citizens, including all races and both genders. 

My experience with him in the courtroom has been the nmc fair treatment 

always received from hid when we were both practicing attorneys. J consider 'him to be' a judge riftSgfciT 
integrity who treats all persons equdiy. • 

■ r . i 

I sincerely believe he would be t tremendous addition to the United States fifth Circuit Court of , 
Appeals find I know be would do ca excellent job on the appellate bench. I know he has > .practical .k*; 
underatending of the law and will make an excellent appeals judge. He practiced law for many years and has ' 
bom s District Court Judge now for e long period of time. Tins experience wiB benefit him greatly, ft U all . 
too often that we are faced with judge* that have neither practiced law nor understand the practical WpdCtSj 
of practicing law and lose sight of what our courts should be. Our courts should be a level playing field and 
our judges should understand this fret. Judge Pickering, with his judicial temperament and' fairness, in my 
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KtmoribU. rj ■ r;\;; : 

United States Senator 
October 26, 2001 
P&ge 2 


Opinion, would not only be * good addition » the Court of Appeals, but twrld improve the Court ofAarcxf* 
by being one of its Judges. 

L y, should like to talk •with me personally about Judge Pickering’s qualifications, I certainly would 

be happy to discuss them -with you or any member* of your staff 



JOLLY w. MATTHEWS 


JVVMrdae 

cc: Honorable Qiin Hatch 

United States Senator 



made mi recGmatodsag JUDGE CHARLES BICKERING, to be dewed to 

JurigtsHp with the Fff& Clm4r Court of App*oh b New Qd«to*> LofujaiiauL 

Hie meafeer^ap of fbe Mississippi Quarter ofjlhs Ame ri can Book! of Trial Advocafcss 
\msmmmidj fed ‘that JCBhSE CHARLES PICKETING, is .imminently qoafified, jodrdd 
jjjtjjased sand has the proper juriiotd tetsperanteat to $ecv» on Oxs Fifth Circkit Court pf Appeals. 

There w axmemnxma vote lamske the yecomnsasdatiaijs to th« epsttopdasle smkmttos 
fag. Wai3*&jglon, 0.C. 
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January 28, 2002 


Hon. Patrick Leahy 
433 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 

Re: The Nomination of Judge Charles Pickering 

Dear Senator Leahy. 

I am writing in support of the nomination of Judge Pickering to serve on the Fifth Circuit 
Court of Appeals. My comments are wholly unsolicited. My writing is prompted merely by 
having read news accounts regarding his nomination. 


Prior to relocating to Atlanta in 1996, 1 practiced in the State of Mississippi. I have 
continued to handle litigation in Mississippi since relocating to Atlanta. I have appeared before 
Judge Pickering in a variety of litigation. While his decisions have not always been favorable to 
my clients, l have always found him to be fair, impartial, in formed, and possessed of a judicial 
temperament. I have appeared before him both in court and in chambers. To my observation* he 
has- always treated person? with respect end dignity. I believe he has also respected the rule of 
law and recognizes the appropriate role of the federal judiciary is to interpret the kw and not to 
make it. (Unfortunately, I can Dot say the same for many of his peers.) 


It has been my privilege to appear in the Federal Courts of numerous states. I am 
admitted to the bar of the Fifth Circuit Court of Appeals and am a member of the Bar Association 
of the Fifth Federal Circuit In my estimation. Judge Pickering is a fine person, a fine judge, and 
eminently qualified to serve on the Fifth Circuit Court of Appeals. 

Thank you for your consideration of my thoughts on the matter. J appreciate your 
continuing scr on behalf of our nation during a difficult time in hnr' history. 



MFM/rlt 


430890v 1 
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O/Otwl 

October 2S, 2001 


Senator Patrick J, Leahy 

Chairman, Ccxninittee on the Judiciary ' 

United States Senate 
224 Dirksea Office Builch-.r 
Washington, D.e 20510 

It. Ke; Judge Charles V/. Pickering, Sr, 

Dear Senator Leahy: 

i am a Email town lawyer who has spent the past 25 years practicing law with my wife end 
one or two’oihar lawyers. Our practice has always consisted of representing ordinary 
hard-workfag folks wo have either been cheated by some insurance company or have 
suffered some type ofsgniBcaniinjary due to someone rise's negiiger.ee. brother words, - 
I have always bam a personal injury lsiy> end a lawyer who spedalired in suing 
insurance companies for punitive damages when, they were, caught cheating their own. 
insureds. The majority of my clients have been African Americans. 

For the past 11 years,m,ostofxn.y cases have been ixtjudge Pickering's Court. Jh every case 
before him. Judge Pickering has treated my clients with {he utmost respect and has always 
treated them fairly. He has always seemed genuinely concerned about my dients as 
human brings, end not’ just as litigants in his courtroom. Judge Pickering always seemed 
to taka the approach that he wanted, first of all, to figure out what' s the right thing to do 
’usda: the facte of the esse, and then determine if fbelaw will allow him to doit He less 
been very pro-consumer in the many cases 1 have had in front of him agains f xosuianrs 
companies. Because of some of his rulings in these cases, insurance companies Who 
targeted African Americans have changed their practices to treat their insureds more fairly. 

During my practice, I have often dealt with defense lawyers front large firms who just 
represent corporations and insurance companies. Judge Pickering has never shown any 
favoritism to them in even the slightest degree. 
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Senator Leaky 
October 25, 2001 
Page 2 


Om of the thirgx i 1 ■ 5 1 h.is most impressed m abov •: hrega Picker: ng through the years i* 
his insistence that, both sides know all the facts in a. case so that the case could, be fully 
evaluated. He demanded that attorneys and their clients be completely candid with each 
other and with the opposition. He never allowed defendants to be evasive ox to try to hide 
facts or documents in a case. Judge Pickering believes that if both sides know all the facts 
of a case, there is a, greater likelihood that the case can be resolved satisfactorily to 
everyone. 

Jttdge Pickering brought a wealth of common sera* and experience to the courtroom- His 
life's experiences were often very beneficial to his understanding ©£ the facts. Whether we 
were discussing driving 10-wheeiers, working on oil rig r, driving school buses, Xenriiag, 
or cutting pulp wood, judge Pickering bad. some experience doing It in his past, and this 
was often very helpful to my clients. 

Judge Pickering is a Judge that everyone in this area wants to try their cases in front of, 
whether representing the plaintiff or the defendant Healways treats both sides fairly, find 
.because of this, many lawyers in this area, choose to have bench trials in front of Judge 
Hckering rather than jury trials, hx representing a severely injured African-Amoricsri 
young- man with a checkered past> I chose to waive a jury arid try my case in front of Judge 
Bickering in a bench trial, because I felt he would be more fair to my client than a jury 
would be. 

Irtprivate conversations with J udge Pickerixig last year, lie toldme tiTatradrireconcitiatiorv 
is one of die most important issues facing the country, and he has been active in improving 
race relations here in Mississippi ’ 

I honestly do notunderstand why the Black Caucus opposes Judge Pickering' s nomination. 
They certainly have not talked with the African American attorneys that I Have worked 
with on cases in front of Judge Pickering, because these respected and successful African 
American attorneys are suppor ter s of Judge Pickering' e nomination to the Fifth CiXcuit. 

It is no secret that the Fifth. Circuit is a vary conservative Court and not particularly 
friendly to pis IntiSs. Although I hate to lose him as a trial judge, it is my hope that Judge 
Bickering can. bring some humanity and a more caring attitude for lire ordinary working 
person than has been exhibited in recent years. I truly believe that Judge Pickering will be 
a moderating voice on the Fifth Circuit I do not believe that you will find any lawyer, 
Hack or white, who has regularly practiced with Judge Pickering" who would, disagree with 
anything in my letter. 

I do not know ;/ •/•-o or your staff have time to talk with individual lawyers concerning 
Judge fickexing's nomination, but if you do, I wou ld be glad to discuss this with you more. 

Sincerely, ' 

_L_ 

MICHAEL B.-McMAHAN 
MBM/cbxn 
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January 23, 2002 


Senator Patrick Leahy 

Chairman, Committee on the Judiciary 

United States Senate 

224 Dirkson Building 

Washington, D. C. 20510 

In Re: Charles W. Pickering, Sr. 

Dear Senator Leahy: 

For several years, 1 represented the Forrest County Sheriffs Office in cases 
where it had been sued by prisoners. I’m not a defense lawyer by any stretch 
of the imagination* but I did agree to represent the sheriffs office in prisoner's 
rights cases, because our local sheriff wanted an attorney who had no interest 
in dragging out litigation and would evaluate the complaints of the prisoners 
and make recommendations to the sheriff if I thought the prisoners had 
legitimate grievances- In other words, our sheriff wanted to do things right. 

In representing the sheriff, l was often before Judge Pickering and United 
States Magistrate GuiroLa. In the cases before Judge Pickering, he went to 
great lengths to make sure that the prisoner had a fair day in court and that 
hia claims were adequately presented. Judge Pickering would assist the 
prisoner in his questioning and make sure that the prisoner covered the areas 
on which .his complaint was based. In other words, Judge Pickering bent over 
backwards to help the prisoner. At gill times. Judge Pickering treated the 
prisoners with respect and dignity. Judge Guirola did likewise, and he told me 
that Judge Pickering had told him that in cases where the prisoners were not 
represented that Judge Guirola should go to great lengths to make sure that 
the prisoner had a fair day in court. This was especially true injury trials. 

I write this letter because I think that some of the people who are criticizing 
Judge Pickering simply haven't ever been before him and may be under some 
misunderstanding as to his view on prisoner rights cases. 

Sincerely, 

MICHAEL B„ McMAHAN 
MBM/sdp 

cc: Senator Omn Hatch 
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October- 30, 2001 Kl "* 

• Jtu S VlrJJ . MUMMIIW IIIIK) 


Senator Patrick Leahy 

Chairman, United States Senate Judiciary Committee 
224 Dirksen Building 
Washington, D.C, 20510 

RE: Confirmation of Honorable Charles Pickering to the United States Court 

of Appeals for the Fifth Circuit 

Dear Senator Leahy; 

X am writing to support confirmation of Honorable Charles Pickering as a Circuit 
Judge for the United States Court of Appeals for the Fifth Circuit. 1 have known 
Judge Pickering as a colleague and friend for some years and believe him to be 
an individual of the highest judicial caliber. As a long time civil rights 
practitioner in the State of Mississippi, 1 strongly recommend Judge Pickering to 
this high position. 



Cvro/ftecnciw/ U*hy, Pa trick 10-30-01 


z-^ 


L+> 89-frEE-Z99 


•oossu 1 TO OE a°0. 
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Honorable Patrick J. Leahy 
Chairman Cojxradttee on Judiciary 
United States Senate 
224 Dirkson Office Building 
Washington, -DC 2051-0 

RE : Koaination of United States District: 

Judge Charles Pickering to the Fifth 
Circuit Court of Appeals 


Dear Senator Leahy: 

I have read, with great dismay, some of the outrageous 
charges recently made by special interest groups opposed to the 
confirmation of United States District Judge Charles Pickering to 
the Fifth Circuit Court of Appeals, 

My comments, with regard to Judge Pickering's nomination, 
are based upon my personal knowledge and experience. 

•When I served as President of the Mississippi Bar 
Association, I was able to personally observe his support of the 
Bar Association, and in particular, his commitment to the members 
maintaining the highest ethical standards. 

As a practicing attorney for the last thirty-seven years, I 
have had an opportunity to observe his outstanding legal 
abilities both in and out of the courtroom. I have had the 
unusual experience of appearing in his courtroom as an attorney 
on various matters, as veil as a witness in a very difficult and 
complex criminal case. In both settings. Judge Pickering 
conducted himself in the finest traditions of our distinguished 
Federal Judiciary. 

My father was a Baptist minister and this gave me the 
opportunity to observe his work and dedication to his church. 
Judge Pickering served as President of the Mississippi Baptist 
Convention, which is a high honor for anyone, and most especially 
for an attorney. 
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Finally, and perhaps the most important of all his^ fine 
attributes, he is totally dedicated to his family. 

It is without qualification or reservation that I commend 
Judge Pickering to the Senate Committee on the Judiciary, with a 
request that his nomination to the Fifth Circuit Court of Appeals 
be confirmed: 

Thank you for your consideration in this matter. 


lly yours. 



JOSEPH R. MEADOWS 


JRM/ka 

cc: Honorable Orrin Hatch 
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MELVIN Sr MELVIN 

A. TTORNEYS A SD COUNSELORS AT LAW 
424 FXWMJLL ROAD P, O. BOX 142 
LA UREL, MISSISSIPPI 
19441-0142 


LEONARD B- MELVIN, SR 
1896-1972 

LEONARD B. MELVIN, JR 


■TELEPHONE f60lU26-630c 
TAX (col)64?-757 1 


October 25, 2001 


Honorable Patrick J. Leahy 

Chairman, of the Commission on Judiciary 

United States Senate 

224 Dirkson Office Building 

Washington, DC 20510 

RE: Honorable Charles Pickering 

Dew Senator Leahy: 

I write this letter, asking that Judge Charles Pickering be elevated to the position of United^ jg 
States Judge on the Fifth Circuit Court of Appeals in New Orleans. &&*8* T $ S ‘ A 

I have known. Judge Pickering for more than 45 years. I knew hhn when he vyas at the- 
University of Mississippi getting his law degree end when he returned, to Laurel, " Mississippi and 
was in partnership with Carrol Gartin, who later became Lt Governor and with judge James 
Hester who later became Circuit Judge, Ke served as President of the Mississippi Baptist 
Association here in Mississippi. . V:; ^ >: 

I served as President of the Mississippi of Stale Bar in 19S1 and 1982.. I fed that I can 
speak for the majority of the lawyers of this state that have had contact with, cases before, and 
meetings with Judge Pickering. With that in mind, I can cay that there isijo better person fitted '; 
for the job to be elevated to the Fifth Circuit Court of Appeals in New Orleans. X do this with 

no reservations. 

Charles Picked ag is one of the finest individuals that I have ever had to opportunity to 
know. He is honest, sincere, fair and you always know where he stands. 

In addition to this, I had the opportunity to be in the same church with him, to share the 
same views that be has with reference to Christianity and to Christians. He also, happens to be 
my Sunday school teacher. I can share with you the fact that he is one of the finest Bible „ 
scholars that I have ever known. 
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Page 2 

RE*. Honorable Charles Pickering 
October 25, 2001 


I have had the opportunity to appear before him for the plaintiff as well as the 
defendant. I always walked, away and feeling in my heart that justice had been done- 

s'-'sn though 1 rr%h’. be os C.-a losing erriL 

I do not question his decisions because he calls it like it is and he does the things that are 
Important for our State and Country. , 

His family is held m the utmost respect and each and everyone of them toe made an 
important contribution to society both locally es well bs nationally. 

In. his Court decisions. Judge Pickering rules on them as the law and evidence justifies. 

I would appreciate your consideration. 

With kindest personal regards, I am 


Sincerely, 

MELVIN & MELVIN 



LBMJraw 

cc: Senator Oirin Hatch. 
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Judge Charles Pickering is an honorable member of the federal 
judiciary and, as a distinguished man of integrity and reasoned 
judgment, is ideally suited for a seat on the 5th U.S. Circuit Court of 
Appeals in New Orleans. Judge Pickering was nominated to the 
appeals court by President Bush but his nomination remains lodged 
in the U.S. Senate while opposition groups attempt to gather enough 
steam to derail it. 

On Thursday, Judge Pickering will have a second hearing before the 
Senate Judiciary Committee, which held the first hearing on his 
nomination in October. Suffice it to say the Senate has had access to 
the details of Judge Pickering’s life and legal decisions since it 
confirmed him as a federal judge. His credentials were impeccable 
then and remain so today. 

The Senate should immediately confirm the nomination of this 
qualified, experienced judge to a seat on the Court of Appeals. 


http://www.meridianstar.com/merid. . ./myarticles.asp?P=478646&S=5 84&PubID=7795&EC= 2/7/2002 
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Burras Snow; 
OIvJara, Stevens 
&Cannada, PtLC 

Robert A. Miller 

(.601) 949-4575 


November 7, 2001 



Honorable Patrick J. Leahy 
Chairman 

United States Senate Judiciary Committee 
224 Dirksen Office Building 
Washington, D.C. 20510 

Re: District Judge Charles W. Pickering, Sr. 


Post One* Boy 22567 
Jncxsort. Mississnrj 39225-2567 

AmScUTU PlA£*> 

17 tk Floor 

210 East OjHTol Stkejtt 
Jackson, Misassim 3920J 

TBs-hone; (60 T) 948-5711 
Facsimile; (601) 949-4555 

E-Mail: bobb^3alIl<3®l7«lcRxiow.coni 
wwriv.byitosnrriv.corn 


Dear Senator Leahy: 

Please accept my letter in support of Judge Pickering’s nomination to the United 
States Court of Appeals for the Fifth Circuit. I am serving my fourth year as chairman of 
my law firm’s Litigation Department Our firm Is fortunate to be the largest in the state. 

I am also presently Chairman of the Litigation/Generai Practice Section of the 
Mississippi Bar, the largest section of our state's bar. 1 have had cases in Judge 
Pickering's court and other lawyers in my firm have had numerous cases handled by 
Judge Pickering. 

Judge Pickering is an extremely fair and conscientious judge with a keen mind 
and consistently courteous judicial temperament Judge Pickering would be an 
outstanding appellate judge. I would appreciate your full support of Judge Pickering’s 
nomination. 

Sincerely, 

BUTLER, SNOW, O’MARA. STEVENS & CANNAPA, PLLC 
,-V*> -3—3 — -- — __ 

Robert A. Miller 

RAM/ddm 


cc: Honorable Orrln G. Hatch (via facsimile) 

Mark W. Gam'ga, Esq. (via e-mail) 

sOOlMWHOOMAV^ekMnSeOiean 


Jacjoon, Mosissim 


Gvnrrcw, Mtssosim 


Mcrnnns, TcNMts5EE 


' V/rtsnNoioN, D.C 
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Senator Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Office^ uiidrng 
Washington, D.C. 20510 

Re: Hon. Charles W. Pickering, Sr. 

Dear Senator Leahy; 

I write to endorse and extend my highest recommendation on behalf of Federal District 
Court Judge Charles W. Pickering, Sr., with regard to his nomination to the Fifth Circuit Court 
of Appeals. 

In order to eddress the merits of Judge Pickering's qualifications fur Uric most povefcd; 
position, I feel it is appropriate to provide you with e brief synopsis ofTBy^rof^sshos/^'^ ; 
background First, I am a plain infs’ trial lawyer who has represented injumJYict-rna.ap.P , . 

consumers throughout this state for 27 years. I was elected president of the Mississippi 
Lawyers Association In 1SS2 end, In 1936, was elected to the Board .of Governors phffiggJpT 
Association of Trial Lawyers of America on which I currently serve. I have also baqasejeetpd^j^g: 
to membership in numerous prominent plaintiffs’ legs! ergr nizations, such as the Inner Cinrie 
of Advocates of Which my friend and your fellow Judiciary Committee member Senator John- 
Edwards Is a member. ‘ 

From this frame of reference, I respectfully submK the following comments on behalf of 
Judge Pickering. Since teidng the bench as a District Court Judge. I have had numerous cases 
assigned to him end accordingly have had the first-hand experience to evaluate his Judlda! 
conduct and temperan lent in this regard, I can say without equivocation thatln every Instance 
he has treated me and my clients with the utmost respect and dignity. Most Importantly. In 

every appearance before him, whether it be in chambers, for asettiement conference, or In the 

courtroom to argue a motion or try b case. Judge Pickering has been fair . in addition, he has 
a unique quality that 1 cannot say c bout many judges, and that is a steel-trap mind that Very 
quickly cuts to the bottom line issuss in a case. As such, ha requires the lawyers on both sides 
to fully and fairly present the merits of their positions without fluff and alter quickly analyzing 
the facts, he separates the wheat from the chaff and makes a recommendation regarding 
rqsphjflen. Jo ’ce picketing s not hesitant in quickly telling a defense attorney andfor a Senator 


Minor & Associates 

ATTorvrr* at law 
t60 MA1R STKtCT 
r. o. PRAY rt r TS-53 

H1LDKT. Mts: yi.fO. a9i>33 

1 tlL£FHO«e: <Z2S> S74-B 1 St 
\-&OQ-377«i47 
FAX: <Z28J XT4-G6X& 


October 28, 2001 


RUSS JEWIRSS 
LCGAL ^fsriTVfT 
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Page Two 


342 


recalcitrant Instifsrw r d justor that fhslr position is weak, the plaintiff is going to prevail, and they 
ought to settle withe r, vastlng the Court’s time and the litigants’ money, likewise* If my position 
is shaky, he will quickly let me know it. However, fn each instance, his recommendations for 

settlement are not overbearing, and if the matter cannot be resolved, he will permit the case to 
go to the jury without unnecessary Judicial Influence. 

His unique approach permits an injured victim who is without funds to pay desperately 
needed medicalandliv'ingespQnsssfindtoiecovefafairsndiessorrabtesetKementearlyinihe 
litigation process. When t step back and analyze the cases that 1 have had before Judge 
Pickering, I can honestly say my clients were better served by this very straightforward and 
pradtea! approach to litigation. 

White Judge Pickering expresses great deference tc the Seventh Amendment, If he truly 
believes a Jury may have been motivated by bias or extraneous factors, he will not hesitate to 
re-evaluate and modify the result In one case in which my firm was Involved, an Afro American 
female received from m all white jury a questionably low verdict in light of the Injuries Sustained. 
Judge Pickering granted our motion for new trial feeling that racial bias motivated the Jury, and 
on retrial we recovered e terser award for the client I need to stress this is not simply an 
anecdotal example of Judge Pickering's Judicial temperament and philosophy, but serves as 
pervasive testimony to his underlying respect forjhe Ctonstftotlpn^^nd^Lnpi^ndvS. v .... . - 
• . . --T ^ r *-s «*;'*' \ 

finally. Judge Pickering’s background as e trial lawyer frerna fiiraf arps 
numerous injured victims tociftGqqualiites frfci.ja ■tnyjudgment.ito 

Cot*rt of Appeals that is very much onderwelghled vyfth lawyers v^'.h^d‘-pla!f^?j-porapnSr: 
Injury c qierfence. The Judge’s. IKe experiences, as a'pa^di^’fiflishssS-to*isfoe''onfeGtfe^i^l{. 
broaden the phitosophfcal.beni of an otherwise very conseiyath^ tHisIness^ytenteq 

For the foregoing reasons, l personally cannot fhfaR of a better choteethafr 
W. Pickering. Sr., to be confirmed as the newest member from Mississippi to the 
Court of Appeals. % ” L : " * * 

••• •’ •• v * T 

Thank you for giving me tne opportunity to express my feelings on behalf of Judge ■; 

Pickering. 


Most sincerely yours. 


PAULS. MINOR 


cc. Senator Joseph R. Blden 
Senator John EdwanJs 
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------- Mississippi Chapter of the Federal Bar Association 


October 26, 2001 


VIA facsimile and xml mail 


The Honorable Patrick Leahy 
Chairman of the Judiciary Committee 
United States Senate 
433 Russell Senate Office Building 
Washington, DC 20510 

Hie Honorable Orrin Hatch 

Ranking Minority Member, Judiciary Committee 

United States Senate 

104 Hair Senator Office Building 

Washington, DC 20510 

Dear Senator Leahy and Senator Hatch: 

As practicing and government attorneys in Jackson, Mississippi, we -write to express our 
wholehearted support for the nomination, of United States District Judga Charles W- Pickering, 

Sr,, to the United States Court of Appeals for the Fifth Circuit As officers of the Mississippi 
Chapter of the Federal Bar Association, we thick it is fair to say that Judge Pickering la widely 
viewed by our chapter’s membership as a thoroughly competent, fair, and well-regarded jurist- 
A$ you. may be aware, the Federal Bar Association is composed of litigators, inc l uding many 
governroect attorneys, who practice chiefly in federal court We thus know the federal bench in 
Mississippi. Without hesitation, we can recommend Judge Picketing as a judge who presides 
firmly and impartially, with a careful eye toward equal justice under the law for all those who 
appear in his court 

During Judge Pickering’s tenure, he has ably presided over some of die most sensitive 
and difficult matters tried la any fodernl court in Mississippi. His wealth of experience wodd be 
a credit to tbs Fifth. Circuit as well. 

From our experience, and from the experience of many in our organization and in the 
active bar generally, Judge Pickering has always been, fair, thorough, and thoughtful with regard 
to every matter before him. Moreover, Ms life experience reveals a kindness, compassion, and a 
keen sense of justice not just for courtroom parties, but for the greater community of Mississippi 
as well. Judge Pickering is, and has for decades been, u true public servant. He is bath w 1 "" 
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qualified and well-suited to serve on the Fifth Circuit Court of Appeals. Accordingly, we urge 
you to move Ms nomination, forward without further delay. 


Sincerely * 


GrnnMAQv^-, 4 vr 


Terryl Rushing 
President 


Cory T. Wilson 
President-Elect 


Mark D. Fijman 
Treasurer 

Mississippi Chapter 
Federal Bar Association 


CTW/Uk 

cc: The Honorable Trent Lott 

The Honorable Tbad Cochran 
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THE MISSISSIPPI 

Trial Lawyers Association 

p. O. BOX 1 992. JACKSON. MS 3920S G01/946-BS31 


SHANE F. LANGSTON 
President 


October 30, 2001 


Honorable Patrick Leahy 
United States Senator. State of Vermont 
Chairman, Senate Judiciary Committee 
433 Russell Senate Office Building 
Washington, D.C. 20510 

Re: Honorable Charles W. Pickering. Sr., United States District 

Court Judge / Nominee to United States Court of Appeals, Fifth 

Circuit 

Deer Senator Leahy: 

The Mississippi Trial Lawyers Association (“MTLA") endorses the 
confirmation of the Honorable Charles W. Pickering, Sr. as United States 
Appellate Court Judge for the Fifth Circuit We encourage your committee to act 
expeditiously on this nomination. 

Your committee, of course, is well informed of Judge Pickering's high 
character and distinguished carrier. As President of the Mississippi Trial Lawyers 
Association 1 would like to offer some insight from the perspective of my 
colleagues and my constituency. 

Judge Pickering is held in the highest esteem among the members of the 
Mississippi Bar. His reputation for fairness is shared across the legal spectrum; 
from the criminal defense lawyer to the prosecutor; from the civil defense lawyer 
to the plaintiffs lawyer. We practice before him daily. We know that he applies 
the law fairly and equally without regard to economic status, party affiliation, race, 
sex or religion. 

Today, I was quite disturbed to read in our local newspaper a published 
resolution of the Mississippi State Conference of the NAACP encouraging 
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Honorable Patrick Leahy 

United States Senator, State of Vermont 

Chairman, Senate Judiciary Committee 

October 30, 2001 

Page Two 

opposition to Judge Pickering's nomination. The resolution suggested that Judge 
Pickering had a history of hostility toward plaintiffs in cases involving claims of 
racial discrimination and dvil rights violations. Such a condusion is not 
supported by Judge Pickering’s rulings and comes as a shock to the members of 
my assodation. 

Many members of MTLA are African-Americans. We represent tens of 
thousands of African-Americans. We prosecute more race discrimination cases 
and daims of dvil rights violations than any other legal assodation in the State of 
Mississippi. Members of our association and I represented the State Conference 
of the NAACP in a historic challenge to the Mississippi "State Flag” regarding its 
divisive Confederate battle symbol. Our organization would never support a 
judidal candidate with a record of hostility or unfairness toward litigants claiming 
civil rights violations. 

With great respect for the NAACP and the dvil rights advancements it has 
championed the MTLA strongly disagrees with its conclusions regarding Judge 
Pickering. Judge Pickering is fair. Impartial and a legal scholar. We encourage 
his expeditious confirmation to the Fifth Circuit Court of Appeals. 


Sincerely, 


nr 




shane F. Langston 
President, Mississippi Trial Lawyers Association 


cc: Honorable Thad Cochran 

Honorable Trent Lott 
Honorable John Edwards 

Leo V. Boyle, President, American Trial Lawyers Association 
Executive Committee, Mississippi Trial Lawyers Assodation 
Dennis C. Sweet, III, Esq. 
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October 26, 2001 


Senator J. Patrick Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Difksen Office Building 
Washington, D.C. 20S 10 


Re; Kominathm of Honorable Charles W- Pickering, Jr. to 
United States Court of Appeals for the Fifth Circuit 

Dear Senator Leahy: 

I write to express shock and disappointment over reports that the above nomination is in dispute. 

Respectfully listed below, and in modesty, are indications of my professional background as a basis for the 
assessment of Judge Pickering which follows: 

President, Mississippi Bar 

President, Mississippi Defense Lawyers Association 

Ch airman, Mississippi Bar Foundation . 

Chairman, Mississippi Institute for Continuing Legal Education 
Life Member, American Bar Endowment 

Two 4-year terms on the American Bar Association. Standing Committee on 
Professional Discipline representing five southeastern states and Chairing the United 
States Supreme Court Disciplinary Rules Revision Committee. 

As a lawyer of more than fifty. years experience, I have been privileged to practice in a variety douses before 
Judge Pickering and respectfrliy urge that his commitment to fidraess, courtesy and impartiality as well as 
high judicial acumen, place him among the zenith of trial judges. Gifted with a fine legal mind, he is 
deliberative and has a “quick study” ability to grasp issues including those not perceived by the advocates 
before him. He is intuitive, creative end committed to the highest demands of our justice system and the 
ju dicial integrity on which it is based. 

For example, in aq voter rcdistricting case in which I represented a south Mississippi county, Judge Pickenog 
meticulously followed existing law in requiring a racially balanced plan. 


It will be a privilege to provide any further information or assessment which your committee may require. 


FDMjr/ph 

cc: Senator Orrin Hatch 


Sincerely and respectfully. 



Frank D- Montague, Jr. 
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January 24, 2002 


Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Office Building 
■Washington, DC 20510 

Re: Nomination of the Honorable Charles W. Pickering, Sr. 

Court of Appeals for Ac Hflb Circuit 

Dear Senator Leahy and Committee Members: 

I consider it a privilege to recommend that you confirm Judge Picketing’s nomination to 
the United States Court of Appeals for Ac Kfih Circuit. 

I received my license and started the practice of Jaw in Jones County, Mississippi, in June 
<rf 1962. Judge Pickering started his practice hare a few months before roe. J have known him for 
forty years- He has always conducted himself with the highest degree of professionalism and 
integrity. He has always taken a stand for what is right and for law and order. Let me give you an 
example. 

hi April of 1967. this law firm served as counsel for Masonite Corporation. The officers 
of the local anion, affiliated with the Woodworkers of America, suited a wildcat strike that shut 
do wa Muontta. During the next few months Ac workers that were out on strike, including «2 of 
(fee t: e:« of f he local iroicra, were terminated and replaced by Masonite, For several swnStt, 
Ass were many acts of violence and lawlessness, including at least one death. It was law 
judicially determined that most of the officers and many of the union members were out on sn 
illegal strike and their termination was justified. At Ac time, Judge Pickering was As prosecuting 
attorney for Jones County, Mississippi. He took a stand against Ac lawlessness and prosecuted 
those that were arrested. There were rumors Aar Ae local union had been taken over by 
sympathizers or members of Ae Ku Klux Klan. Daring Ae course of all of this, Ae International 
Brotherhood of the Woodworkers of America (AFL/CIO) placed Ae local union in receivership, 
removed and replaced its officers, and operated Ae local union for a period of time, 'While Ais 
seemed to help some, it was Ae stance of Judge Picketing and a few oAer local law enforcement 
officers that guided this County through Aat very difficult time. 
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Honorable Patrick J. I jeahy 
Chairman, Committee on the Judiciary 
United States Senate 
January 24, 2002 
Page 2 


Since Judge Pickering has been District Judge, he has enjoyed the reputation of being fail 
and impartial to all parties and enforcing the law. It is my hope that you will confirm Judge 
Pickering's nomination soon. If I can give you further itiformatioa, please do not hesitate to aril 
me. 

■William S. Mullins, HI 

WSMMc 

c ci Honorable Orrin Hatch 

Vice-Chairman, Committee on the Judiciary 

Honorable Charies W. Pickering, Sr, (Via Facsimile 60 1-S44-7369) 
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City of Hattiesburg 

Johnny L. DuPree, Mayor 


October 29, '2001 


Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dlrksen Office Building 
Washington, DC 20510 

Dear Senator Leahy: 

Please accept this letter from me expressing my full support for Judge Charles Pickering to be 
confirmed as the Fifth Circuit Court of Appeals. 

As an executive board member for 12 years with the Forrest County Branch of the NAACP and 
now serving on the Hattiesburg Q'ty Council, I have witnessed Judge Pickering demonstrate 
fairness, honesty and certainty integrity through out the court. 

Also, while it should not matter, Judge Pickering has received much praise from local and state 

African Americans leaders who can attest to his commitment to being fair toward all citizens. 

I think Judge Pickering Is a mode! citizen and he continues to make Mississippi proud. 

The least J can do as a fellow Mississtpplan Is to try and give a little back to someone who has 
given much . 

Needless to say, it will serve Mississippi and the Fifth Circuit Court of Appeals well should 
Judge Pickering be confirmed. 

I’m available to speak In more details and or specifics 2 bout Judge Pickering’s attributes ff 
necessary. 

Sternly, ^ 


Henry E. Naylor, Hattiesburg City Councilman 

PH: (601)584-6160* FAX (601) 545-9958 * Email: hnayfor444@ao!.com 
copy: Senator Orrin Hatch 
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Northeast Mississippi Daily Joumal/Tupelo 


Monday, Jan. 28, 2002 


Pickering's plight 

Liberal groups unfairly attack 5th Circuit nominee 

The federal judiciary is unelected and tenured for life, but it’s not shaped without some connection to 
the popular will. 

Presidents nominate federal judges. The U.S. Senate confirms them. As a general rule, presidents - 
working in tandem with the senators in the states where vacancies occur - nominate judges who share 
their broad judicial/political philosophy. Conservative presidents nominate conservative judges, liberal 
presidents liberal judges, and centrist presidents centrist judges. 

Through most of history, the Senate exercised its constitutional prerogative of vetoing a federal judge 
nomination only if the nominee were considered unqualified or in some way an ethically questionable 
choice. In recent times, however, ideology has played a stronger role, and judges are more often 
opposed on philosophical grounds than before. 

It's one thing to oppose a nominee on a fair reading of his record and character. It's another entirely 
for opponents to distort a nominee's record and bring his character into question. 

That's what has happened with President Bush's nomination of U.S. District Judge Charles Pickering 
of Laurel to the 5th Circuit Court of Appeals. The American Bar Association has rated Pickering 
"highly qualified," its top rating for a judicial nominee. South Mississippi civil rights leaders who have 
known Pickering since the 1960s support him. Yet national spokespersons for the Leadership 
Conference on Civil Rights, the NAACP, People for the American Way and the National Abortion and 
Reproductive Rights Action League have all denounced Pickering in shrill tones. One called him the 
"worst nominee" Bush has considered. 

These attacks should be seen for what they are: desperate attempts to smear a good man and his 
record based solely on judicial and political philosophy, not qualifications for the job or personal 
integrity. These groups simply don't want another conservative on the 5th Circuit, which considers 
cases from Mississippi, Louisiana and Texas. 

They have reached back three decades in trying to tar Pickering as anti-civil rights, and haven't 
succeeded. They've even gone as far as recklessly suggesting Pickering lied under oath in his 1 990 
confirmation hearings as a federal district judge. They have accurately represented his record as a 
legislator and state Republican party chairman as anti-abortion, but this hardly should be a 
disqualifying position. 

Pickering's reputation for fairness and integrity is strong and enduring in Mississippi. Hiseivil rights 
record includes vigorous prosecution of Ku Klux Klansmen in the 1960s when that could literally be 

nte-ristcing. TTie Rev. Nathan Jordan of Hattiesburg, a former local NAACP official, said that in 
Pickering's tenure on the federal bench "there has never been a hint of prejudice against minorities 
displayed in his court" 

Pickering simply isn’t the racist, anti-civil rights, deceptive demagogue the opposition groups are 
attempting unsuccessfully to portray in their frustration that a conservative president and a 
conservative senator, Trent Loti, picked a conservative judge. 

That's not sufficient reason for the Senate to block Pickering's nomination, and it certainly doesn't 
excuse the personal attacks and distortions of the record of an honorable Mississippian. We believe 
Pickering is a capable, fair and impartial judge and should be confirmed. 
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January 17, 2001 


Honorable Patrick J. Leahy 
Chairman, Committee on Judiciary 
United States Senate 
224 Dirksen Office Building 
Washington, D.C. 205 1 0 

Re: Judge Charles Pickering 

Dear Senator Leahy: 

I am currently an active practitioner in Gulfport, Mississippi. T graduated from the University of 
Mississippi School of Law in August of 1972. 

In August of this year, I will complete my 3 0 91 year of practice. During those thirty years, I have 
had the privilege of serving as an Assistant District Attorney and as a special prosecutor in 
certain murder/capital murder cases. In recent years, I have been active as a criminal defense 
practitioner. 

I am currently a member of the National Association of Criminal Defense Lawyers and I have 
had the distinct privilege of practicing in the Federal and State Courts. 

I have appeared before Judge Charles Pickering in civil and criminal matters. In the contest of 
civil cases, I have appeared before him representing both the Plaintiff and the Defendant. In the 
criminal scenario, I have appeared before Judge Pickering and 1 have observed him as a 
presiding Judge in other criminal cases in which I was not directly involved. 

Judge Pickering is an asset to the Judiciary. In every instance in which I appeared before him, 
cither in the civil or criminal context, I experienced fairness, effectiveness and sound judicial 
temperament I firmly believe thar he is a fair and compassionate jurist and 1 had no problem, at 
any tune, advising aerirninal Defendant that he/she would receive a fair and impartial 
disposition at the hands of Judge Pickering. I believe Judge Pickering is in the mainstream. 
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I truly believe that he would be an asset to the Fifth Circuit and X hope that the Judiciary 
Committee will seriously consider the recommendations and the input of those lawyers that baye 
had the opportunity to jabscrae Judge Pickering as a United States District Court Judge. 

As a member of a criminal defense bar, I would personally commend Judge Pickering to the 
Fifth Circuit Court of Appeals without reservation or timidity. 


With kind personal regards, I remain; 



JSO.pjp 
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Z0I8 Queensbatg Avenue 
laurel, Mississippi 39440 
October Z 9, 2001 

Senator Patrick J. Leahy, Chair 
Committee on Judiciary 
United States Senate 
224 Dirksen Building 
Washington, D. C. ZOSJO 

Dear Senator Leahy: 

It is rare that I write letters of recommendation and/or commendation. However, I 
am elated to write this one on behalf of the Honorable Judge Charles Pickering. 

I have known Judge Pickering since 1987. At that time, I was employed with the 
Laurel School District as Director of Elementary Schools and Title I Programs. A 
few years later, I was promoted to the position of assistant superintendent. 
Eventually, I became superintendent of the Laurel School District and retired from 
that position in July of last year. 

During those years, I had the unique opportunity to better know Judge Pickering in 
his present position- As on African - American, 1 have found him to be very fair 
and honest with all (inside and outside his court). He Is a very wise and prudent 
individual. I om not aware of any negative publicity surrounding his integrity and 

judgeship through the years. 

He has continued to be active in community affairs as well. When time permitted, 
he has been available to help celebrate the accomplishments and achievements of 
deserving citizens within his district. To him, all people are very Important 
regardless of their socioeconomic status. In addition to his community Involvement, 
Judge Pickering is an active church participant. In times like these, we need leaden: 
ol his caliber. 


It is my sincere belief that Judge Pickering will certainly bring honesty, integrity 
and loyalty to the position for which he Is being considered. X strongly recommend 
that you consider him for such an hoaorebleand important position. 


Sincerely, 


'ff • or 


Dr. Eugene D- Owens 


cc: Senator Orrin Hatch 
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En(WlN) PiTTMAN, Jit. 

Attorney At Law 

P. O. Bex 16291 
Hatricsburg, MS 39404-6291 


115 TWr^BI Prirt, &»taTp> 
HtttiwWc, MS 39402 . 

E-M*K: p4*try<g*oLcof« 


Office: (601) Z7J.-37U 
Fu; (601) 271-2133 
Cdfc {601)606-1676 


January 25, 2002 


Hod. Patrick Leahy 

Chairman of Committee oh Judiciary 

United States Senate 

224 Dutksen Office Building 

Washington, DC 20510 

Dear Senator Leahy: 


As a part-time municipal judge and a practicing attorney in Hattiesburg, Mississippi, I 
have had the opportunity to appear before Judge Pickering on several occasions. When in his 
courtroom, I, as well as my clients, receive courteous aud fair treatment There is one case in 
particular that I believe highlights Judge Pickering's fairness regardless of race or status of the 
defendant 


1 represented William S. Moody in criminal case number 2:93ct23PG-006. Mr. Moody is 
' a 32 year old black male who pled guilty to possession with intent to distribute cocaine in the 
latter part of 2000. This crime occurred in 1 992. In this eight year period, Mr. Moody was 
unaware of any charges against him and had moved with his family to New York City. In the 
years between 1992 and 2000, Mr. Moody showed himself to be a good father and provider for 
his family. The way he lived his life demonstrated that he had, in fact, changed and became a 
good and productive member of society. 

When Judge Pickering was made aware of the marked change in Mr. Moody’s life, he 
made a heartland exception and went outside the sentencing guidelines, which allowed Mr. 
Moody to go home to his family and allowed Mr. Moody to be monitored for a year. At the end 
of this year, we appeared in front of Judge Pickering once more. It was sjio.wn that William 
Moody bad thrived due to the Judge’s compassionate decision. I believe that I speak for my 
client, Mr. Moody, when I state that Judge Pickering is a fair and compassionate man, which 
translates into being an excellent judge. 

I believe that Judge Pickering is a wonderful choice to be confirmed as a judge for the 
Fifth Circuit Court of Appeals. 

Sincerely, 

'A A 

JSdwiivL. Pittman, Jr. 
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October 29, 2001 


honorable Patrick 0. Leahy 
Chairman, Committee Of The Judicary 
L.S. Senate 

224 Dirks.en Office Building 
Washington D^C. 20510 

fear Senator Leahy: 

I am. writing you this October Sunday morning from South 
Msslssippi to ask you to approve Judge Charles Pickering for 
Ms recent appointment by President Bush. I know your Import- 
ant job must be really hard; i.e. to approve somebody for a 
fosltion and not really know him personally. I have known hi«n 
end his wonderful family for over twenty years. His children 
attended the public high. school with my twins, Chris and Parker. 
When myself and other civic minded citizens started a Boys and 
C'irls Club In Laurel, he was always supportive with not only 
contributions but also, his presence at fund raisers as well as 
The Steak and Burger benefits at Christmas time. 

A Couple of years after our Boys and Girls Club closed down 
cue to funding shortages. Judge Pickering "collared" me at a 
vedding party. This was about a year and a half ago. He -said, 
"Chris, we've got to get something going In Laurel for our 
fclack kids- 1 am tired of sending them to prison? His statement 
vas so heartfelt, so caring for these “at risk* children that 
fre Inspired rr.e to begin anew with an effort to coordinate and 
erganize our different resources in our city to attempt to meet 
2 11 of the needs for our "at risk* children. Myself and a group 
cf Laurel business leaders, educators and citizen groups have 
teen meeting and brainstorming Ideas to determine the best 
approach to our problems. 

Judge Pickering has been at these meeting whenever 
possible, at times, even In 111 health. He has encouraged 
ne, yes. Inspired me to work hard for these H at risk" 
children- If It hadn't been for his kind heart, I probably 
vould not have acted. I know you know. Sir, the adage- 
’Bad things happen when good men do nothing.” Charles is a 
cdod man. He has a good heart. I know your schedule is 
Eusy, but if you need to talk to me, or question me in any 
vay about Judge Charles Pickering, please feel free to call 
ne at 601-649-4800. 


cc: Qrrln Hatch 
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THOMAS E. ROYALS, PLLC 

Araocnsy at Uv 

120 North Congress Street, Suite 500 
Jackson, Mississippi 39201 


Telephone: (601)943-7777 
Facsimile: (601) 94&-773Q 
Email: ruy'*UlawOaolcont 


, Mailing Atidress: 
Post Office Box 22909 
j*dboa, Mississippi 39225-2903 

October 29, 2001 


Honorable Patrick J. Leahy 
Chairman 

Committee on. Judiciary 
United States Senate 
224 Dirkson office Building 
Washington, D. c. 20510 

B.e: Judge Charles W. Pickering, Sr, 

•Dear Senator Leahy: 

1 write this letter in support of United States District 
Court Judge Charles W. Pickering, Sr., with reference to his 
nomination to the Fifth Circuit Court of Appeals. 

Though I am a Democrat, I strongly support Judge 
Pickering's nomination to the Fifth Circuit Court of Appeals. 
I've handled many matters tn his Court, some of them 
complicated, controversial, and with major issues. 

In addition, to that, I have appeared before Judge 
Pickering on- plea issues, sentencing issues, and motion 
practice- I have also been in his Courtroom and witnessed his 
sentencing of many different types of people. This includes 
black, white, Hexican-American, male and female. 3oth in my^ 
observation of Judge Pickering in Court and in my own cases, 

I can say with great enthusiasm that he is one of the fairest 
and most capable judges I have ever seen. I have commented to 
several other lawyers and judges that I never feel nervous in 
his court because I know he will follow the law and do what is 
right and will not be swayed by politics, passion, prejudice, 
religion, nor his own preferences. He will follow the lew and 
in matters where he has discretion, he will exercise that in 
a very wise, practical, and judicious manner. 
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l have never even suspect cd that Judge Pickering would 
show favoritism toward anyone for any of the above mentioned 
reasons nor that he would be biased against anyone for any 
reason* including, but not limited to, race, sex, political, 
or religious preferences. 

Not only can X make this recommendation enthusiastically, 
1 think X can say that this letter reflects the opinion of 
most of the lawyers who practice before Judge Pickering. 

r appreciate your attention to these matters and am glad 
to get the chance to [have input in the selection process by 
writing this letter df recommendation for the very able and 
honorable Judge CharUes W. Pickering, Sr. ' 




Thomas E . Royals 


1 SR: jab 

ce: Honorable Orrinj G. Hatch 
Ranking Member | 

Committee on Judiary 

224 Dirkscn 0f4i ce Building 

Washington, b.C^ 20510 
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October 25, 200) 


209 Prrjev'ood Drive 
Hattie:, burg, M£ .02 

Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Difksen'Qffice Building 
Washington, DC 20510 • 

Dear Senator Leahy, 

I am writing to urge you to confirm Judge Charles Pickering as a Fifth Circuit Court of 
Appeals Judge. I have had the privilege of working in Judge Pickering’s courtroom for the past 
two years as a Deputy United States Marshal 

Judge Pickering brings honor and compassion to the beach. His courtroom is truly a 
center of justice and fairness for men and women of every race and religion. As a Deputy U.S. 
Marshal, I have been present for most of his courtroom sessions. I am always impressed by Judge 
Pickering's ridings and opinions. He puls las heart and soul into preparing oach case, _ 

I am overwhelmed at the compassion that Judge Pickering shows each and every 
defendant. He truly cares for the welfare of these defendants and their famSie's',’' I befieve it 
grieves him to see mothers and fathers separated from their loved ones. As a man of great 
conviction, I know that Judge Pickering would make a positive impact on the Fifth Circuit 

As a Deputy U.S. Marshal, I am proud to serve under a man who personifies justice. As a 
citizen of the United States, I am glad to know that in times like these, we have Judge Charles 
Pickering in the position to maintain dignity and responsibility in our courtroom. As a woman, I r 
am pleased at the thought that we wl!I have Judge Pickering looking out for the rights of women 
and children from the bench of the Fifth Circuit Court of Appeals. 



. Melanie Rube 


cc. Senator Orrin Hatch 
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October 25, 200 J 


Honorable Patrick J. Leahy 
Chairman, Committee on Judiciary 
United States Senate 
224 Dirkson Office Building 
Washington, D.C, 20510 

•Re: Honorable Charles fV. Pickering 

Nominee for Fifth Circuit Court of Appeals 

Dear Senator Leahy. 


I write to support the nomination of the Honorable Charles W. Pickering to serve 
as a Judge of the United States Court of Appeals for the Fifth Circuit I recommend 
Judge Pickering, without qualification, to the members of the Committee on the 
Judiciary. 

I have known Judge Pickering since college and have observed with pleasure his 
accomplishments since that time. I have had the opportunity to appear as an attorney in 
cases haodlod by Judge Pickering. From my personal observation, I know that Judge 
Picketing decides the cases before him based on the evidence and the law, without regard 
to race, gender, color, or national origin 

I have been an active member of the bar for a number of years, including having 
the privilege of serving os the president of the Mississippi Bar. In all those years of 
contacts with other bar members, I have never heard any attorney or party state that Judge 
Pickering's rulings were in any way prejudiced. 


. In my opinion Judge Pickering's work on foe United States District Court bench 
has given him valuable experience he can use as a member of foe Court of Appeals. I 

believe that Judge Pickering would be an excellent Fifth Circuit Judge and a credit to the 
federal judiciary. 



PHS/dlw 


Pat H. Scanlon 


cc: Senator Orin Hatch 
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SCOTT J. SCHWARTZ, p.A. 

ATTORNEY AT LAW 
POST OFFIcfi BOX 161 ts 
229 WEST PINE STREET 

Hattiesburg, Mississippi 39404 


OFFICE PHONE (801) 5*5-2322 
nOCtfJOl) 

February 1, 2002 

Senator Patrick J. Leahy 
Chairman Committee on Judiciary 
U.S. Senate 

224 Dirksen Office Buil ding 
Washington, D.C. 20510 


Re: Judge Charles W, Pickering. Jr. 

Dear Senator Leahy: 

I am writing to you regarding your committee's review of Judge Charles W. 
Pickering, Jr., for a position on the Fifth Circuit Court of Appeals. I have represented 
criminal defendants and civil litigants before Judge Pickering for the past five (5) years. 

I can honestly state that there is not a more qualified jurist that I have ever appeared 
before. Judge Pickering has always ruled fairly on the issues presented in my cases, even 
though often times those rulings have cot been in my favor. The recent criticism which 
Judge Pickering Las received has not been deserved and does not accurately depict the 
Judge whom I have appeared before on so many occasions. 

Recently I represented a young African-American gentlcmao who was charged in a 
crack cocaine operation within the Southern District of Mississippi. Based on the 
assistance provided by my client, the government moved for a downward departure m his 
Beotence. Judge Pickering followed that recommendation and reduced my clients* 
sentence by some ten (10) years. Judge Pickering has always given careful consideration 
to the sentences he has imposed in the cases which I have handled. I have pcrsouaUy 
observed Judge Pickering take a true interest in trying to make criminal defendants turn 
their lives around to become productive citizens. 

I bave felt honored to practice before Judge Pickering and I feel that he ts 
qualified for appointment to the Fifth Circuit Court of Appeals- Should you or any 
committee member have any questions, regarding Tny other experiences with Judge 
Pickering please do not hesitate to contact my office. I thank you for your consideration 
of my letter and 1 took forward to the confirmation of Judge Pickering. 


Sincerely, 


Scott J. Schwartz 
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October 3 1,2001 


Honorable Patrick J. Leahy 
Chammn, Committee on the Judiciary 
United States:. Senate — 

224Dirksen OJEce Building 
Washington, DC 20510 

Subject; Honorable Char les W. Pickering, Sr. 

Dear Senator Leahy; 

1 am. Arthur L. Siggers pastor of the Mt Olive Baptist Church of 13 13 Country Club 
Road in Hattiesburg, Mississippi; where I have been privileged to serve for foe past IS 
years. ' 

Our fellowship is predominately African American with, a membership of 1200. We 
are, furthermore, located in the Southern District of the Mississippi Federal Court 
Jurisdiction’s area served by Judge Charles W. Pickering, Sr. 

I have been involved in ministry in Southern Mississippi for over 21 years and have 
found Judge Pickering to have been open, honest, and feir to all the residents of his 
district and would like to voice my overwhelming support for bis nomination and 
appointment to the United States Court of Appeals for the Fifth Circuit. 

The assistance that Judge Pickering rendered when he was County Prosecuting 
Attorney of Jones County, Mississippi during the unprecedented trial of Ku Khix Klaxx 
members for the murder of Vernon Dahtner, is no small accomplishment. Judge 
Pickerirg demonstrated his dedication to the unbiased and unprejudiced administration of 
law and his application to not only African Americans, but others as well That trait 
continued after bis appointment to the United States District Court for foe Southern 
District of Mississippi I have had the opportunity to observe Judge Pickering during his 
administration of the United States District Court, which sits in Hattiesburg, Mississippi 
He has always demonstrated a policy of not only “fairness” and one of “upholding foe 
law” as it applies to all persons, but be has been particularly careful in preserving foe 
rights of all prisoners, including African Americans who sought to pursue remedies in 
Judge Pickering’s Court 
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Senator Patrick 3. Leahy 2 


l can say without reservation, that the elevation of Judge Charles Pickering to the 
United States Court of Appeals lor the Fifth Circuit, will, be an asset to that Court and 
will provide the Fifth Circuit with, a new member who will continue to uphold the rights 
of all citizens or individual, either civilly or criminally. I hope that you will respectfully 
confirm bis nomination as a member of the United States Fifth Circuit Court of Appeals. 

Sincerely, 



Pastor 

ALS/mc 

cc: US. Senator Orrin Hatch 
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SOUTH CENTRAL MISSISSIPPI BAR ASSOCIA TION 


614 MAIN STREET 
POST OFFICE BOX 5SC 
HATTIESBURG, MlSSlSSffPI 39403-0590 


James Kearney Travis, HI, President 
William N. Graham, Tteawrer 
James G. Thornton, Member at Large 


Michael S. Adelman, Vice-President 
Joseph H. Montgomery, Secretary 
Deborah Jcmcs GambreU, East-President 


October 29, 2001 


Senator Patrick Leahy 
Chairman of the Committee on the 
Judiciary, U. S. Senate 
224 Diltaen Office Building 
Washington, DC 20SI0 


Dear Senator Leahy: 

Re: Nomination of Charles W. Pickering, Sr. to United States Court of Appeals for the 

Fifth Circuit 

On behalf of the South Central Mississippi Bar Association I am enclosing herewith a 
Resolution adopted by the South Central Mississippi Bar Association supporting and 
endorsing the candidacy of United Slate* District Judge Charles W. Pickering, Sr. for the 
Unites States Court of Appeals for the Fifth Circuit The South Central Mississippi Bar 
AssocUtien includes the City of Hattiesburg and Forrest, Lamar, and Perry Counties, three 
(3) of the Counties served by the Hattiesburg Division of (he United States District Court 
for the Southern District of Mississippi. Judge Bickering has I ren outstanding in G;c 
performance cf his duties and responsibilities es a member of the judiciary of the United 
Suites, and is very much admired by the members of the South Central Mississippi Bar 
Association, including its minority members, for hie fairness, impartiality, and consistency 
to all litigants in the administration of Justice. Judge Pickering is well qualified for the 
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Senator Patrick Leahy 
October 29, 2001 
Efigtlwa 


Position to which he has been nominated, and the South Central Mississippi Bar 
Association without reservation supports, commends, and endorses the candidacy of Judge 
Pickering for the United States Court of Appeals for the Fifth Circuit 

Sincerely, 

South Central Mississippi Bar Association 



ds 

Enclosure 


cc: Senator Oiriti Hatch 
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RESOLUTION - OF THE 



WHEREAS, Charles W. Pickering, Sr„ Distriot Judge for the United States 
District Court for the Southern District of Mississippi, has been accorded the honor of being 
nominated as a candidate for the United States Court of Appeal* tor the Fifth Circuit; and 

WHEREAS, the South Central Mississippi Bar Association, which includes the 
City of Hattiesburg and. Forrest, Lamar, and Perry C o unt ies, three (3) of the Counties sewed by 
the Hattiesburg Division of the United States District Court for the Southern District of 
Mississippi, desires to officially endorse the candidacy of Charles W. Pickering, Sr. for the 
United States Court of Appeals for the Fifth Circuit; and 

WHEREAS, Judge Pickering, since his admission to the Bar In 1961, has gained a 
wealth of experience in the legal profession in private practice and as a Prosecuting Attorney, a 
County Attorney, a Municipal Judge, a Mississippi State Senator, and as a United States District 
Judge for the Southern District of Mississippi for the last eleven (11) years; and 

WHEREAS, throughout his distinguished career Judge rick' ring has el ali tin: 
exhibited the leadership, professionalism, civility, and personal courtesy to which all members of 
the legal community should aspire; and 

WHEREAS, Judge Pickering baa an exemplary record of commitment to public 

service, having served as Chairman of the Jones County Cheptrr of the American National Red 
Cross, Chairman of the Jones County Hesrt Fund, Chairmen of the Jones County Drug Eiucttic a 
Council, Co-Chairmen of the United Givers Fund, sad as the First Chairman of the Economic 
Development Authority of Jones County-, end 


I 
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WHEREAS, Judge Pickering has been outstanding in the performance of hi» 
duties and responsibilities as a member of the Judiciary of the United States, and hie term at a 
District Judge for the United States District Court for the Southern District of Mississippi has 
been marked by the highest standard of judicial excellence and integrity; and 

WHEREAS, Judge Pickering is very much admired by the members of the South 
Central Mississippi Bar Association, including its minority members, for his fairness, 
impartiality, and consietency to all litigants in the -administration of justice, and bis commitment 
to civil rights has been evidenced by his testimony in the 1960’s against a former Ku Klux Klan 
Imperial Wizard and by the sponsorship of Petitions condemning the Klan, and by his role as a 
founding Board Member of the University of Mississippi’s Institute for Racial Reconciliation; 
and 

WHEREAS, the members of the South Central Mississippi Bar Association are 
firmly of the opinion that Judge Pickering is wen-qualified for the position to which he baa been 

nominated and that he would make an outstanding Judge on the United States Court of Appeals 
for the Fifth Circuit; 

NOW THEREFORE, Be it Resolved that the South Central Mississippi Bar 
Association, by Its Executive Committee, after having carefully considered the professional and 
persona! qualifications and attributes of fudge Charles W. Pickering, Sr„ does hereby 

unanimously and unequivocally support commend, end endorse the candidacy of Judge Charles 
W. Pickering, Sr. for the United States Court of Appeals for the Fifth Circuit In his continued 
effort to serve the people of the United States. 

Unanimously adopted by the Executive Committee of the South Central 
Mississippi Bar Association on this the Z9 91 day of October, A.D., 2001 . 

South Central Mississippi Bar Association 


By 


dJamcs Kearney Trials, III, President 



368 


The Times of South Mississippi 


wysi\\yg//2/http://wvm.zwirexom'sne/n..3&BRD=1879&PAG==461&dcpt i. 


[REDUCE YmjR BZE7 NOW! 


luial amount ot your Uebts: I— Select <iri Amount--- 


I Home -> Editorial & Quin on -> Conlenl 


"«r zmte 

n 

Wednesday 28 Novenhei 2001 I 


1 j lQ 


Judge Pickering gaining support 


Federal District Judge Charles Pickering of Laurel, awaiting 
U.S. Senate confirmation of his appointment to the Fifth 
Circuit Court of Appeals, has gained support for his 
nomination from a number of black business and civic 
leaders across the state. 


g ► National Sports 
I » L ifeTimes 
i ► TIMES South 
ijMiss . Arts Guide 
► Dizzy Dean 
Ijworld Series 
B ► THE TIMES 


A highly qualified and highly ethical nominee. Judge Pickering's nomination by 
President Bush has been held up in the Senate by Democrats whose 
opposition to Pickering is primarily because he is a nominee of a Republican 
president. 


One letter of support for Judge Pickering, written to U.S. Senate Judiciary 
Chairman Patrick Leahy, D-Vt, is from black U.S. District Judge Henry T. 
Wingate of Jackson, Judge Wingate is a former NAACP leader and a highly 
respected member of the federal judiciary. 


| ► Business 

HDirectory 

bj ► Our Newspaper 


Judge Wingate called Pickering "a fair judge who will be a fair judge on the 
United States Court of Appeals for the Fifth Circuit.” 


While Pickering was nominated to the Fifth Circuit by President Bush in May, a 
hearing on the nomination by the Democrat controlled Judiciary Committee 
was not held until a month ago, and Democrat members of the committee 
delayed approval even longer by asking Pickering for dozens of copies of 
unpublished opinions on women’s, labor, and civil rights cases. In addition, 
some members of the committee even dug up a meaningless paper the Judge 
had written as a law student some 40 years ago. 


ThkTimes 

Toswt^riUcto our 
pr»nr v *att$ort. 


Mississippians should express their disappointment in Democrat Congressman 
Benny Thompson’s opposition to Pickering's appointment and his very visible 
effort to thwart confirmation. 


Thompson's opposition is purely political and should be renounced by a 
Mississippians, 


11/28/2001 10:47 AM 
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The Times of South Mississippi 
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Simply stated, Judge Pickering is an experienced and ethical judge, a man of 
integrity and honor, the kind of judge we need on the bench, both federal and 
state. 


Hopefully, the support of Judge Wingate and other biack leaders will more than 
offset the efforts of Thompson and his followers. 


Judge Pickering should be confirmed without further celay and promoted from 
the District Courts to the Circuit Court of Appeals. 

©me Times of South Mississippi 2001 
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Honorable Patrick Leahy, 

United. Stales Senator 

Chairman of the Judiciary Committee 

United States Senate 

433 Russell Senate Office Building 

Washington, D.C. 20510 


RE: Honorable Charles dickering, United States District Judge, Southern District of 
Mississippi 


Dear Chairman Leahy: 


Although I have been a lifelong Democrat - my son is a Democratic State Senator in Mississippi - 
as a former president of the Mississippi Bar in 1992 - 1993, 1 believe that our judiciary should 
consist of the best available lawyers. Although partisan in my politics, J have hied to be professional 
in making any recommendations about a Judicial nominee, 

I have known Judge Picjkering for a number of years- I knew him as a lawyer who had a reputation 
for ability and integrity. His reputation as Judge in the Southern District of Mississippi is as a 
lawyer’s judge. In the terms of legal scholarship, integrity, experience or general capabilities as a 
judge, the President could not have nominated anyone more qualified than Judge Charles Pickering. 

1 have 9. reservation about Judge Pickering’s appointment to the Court of Appeals for the Fifth 
Circuit - Mississippi will lose a truly outstanding District judge 

I have followed the judiciary appointments, both state and federal, very closely. My main, complaint 
is that so few judges appointed to appellate courts, as v/cJJ as trial courts, have very little trial 
experience. Judge Pickering is the exception. I. have no idjea how many trials he had as a lawyer, 
but I know they were numerous. 

I should mention that, although I do often represent people who have been sued, I em probably better 
known as a ’'plaintiff lawyer.” I do not like putting titles on people; however, I do think the 
committee should know most “plaintiff lawyers” I know greatly admire Judge Pickering as a trial 
judge. 

This letter of recommendation is as strong as I could make it for any j udicial nominee. If jt fails as 
an endorsement of Judge Pickering, it is because of my failure to articulate how strongly I feel that 
his nomination would enhance the quality of the United States Court of Appeals for the Fifth Circuit. 

Cordially, 

Grady F. Tollisojn, Jr. 


GFT/bm 
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The Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirkson. Office Building 
Washington, DC205IO 

Re: Nomination of Honorable Charles Pickering for 

Fifth Circuit Court of Appeals 

Dear Senator Leahy; 

I wanted to take this opportunity to write to you in support of the nomination of 
District Judge Charles Pickering to be a member of the Fifth Circuit Court of Appeals. I have 
known Judge Pickering since 1971, and I have never heard anything but the highest praise for 
his ability, scholarship and judicial temperament. 

Judge Pickering has served with die highest distinction as a District Judge and has 
earned the respect of the Bench end Bar here in Mississippi. Our State has been led in tlie last 
few years by individuals working tirelessly to overcome forty year old stereotypes that have • 
attached to our State. Judge Pickering has been in the forefront of these efforts and would 
continue to do so as a member of the Court of Appeals, 

As President of The Mississippi Bar, I urge the Judiciary Committee to act favorably 
upon his nomination. 

On a personal side, 1 enjoyed meeting you lost May at the White House when President 
Bush announced his first eleven Court of Appeals appointments. I was there for the American 
Bax Association Day in Washington, and I enjoyed meeting you and other Committee 
members at the reception following. Perhaps we will have an opportunity to meet and visit 
again next May when the ABA returns. 

With best regards, I am 


Sincerely yours, 
W. C. Trotter^ 


WCT,ffi:eks 

ec Senator Orrin G. Hatch 
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January 14, 2002 


Honorable Pairick J* Leahy 
Chairman, Committee or the J«di setary 
United States Senate 
224 Dirkson Office Building 
Washington D.C. 20510 

Re: Judge Charles W. Pickering, Sr. Appointee: Fifth Circuit, 

United States Circuit Court of Appeals 

Dear Senator Leahy: 

Please accept my recommendation for the confirmation of the appointment of 
Judge Pickering to the Fifth Circuit Rnd I make this recommendation based upon thirty 
(30) years of personal acquaintance and close association. 

While serving as Governor of Mississippi, 1972-76, Judge Pickering served in the 
Mississippi Senate and J had numerous contacts with him regarding his fairness and 
objectivity in dealing with persons of all genders and races. Subsequently, I had 
numerous contacts with him in an anomcy Judge relationship, which gave me an 
opportunity to again observe his fair and unbiased attitude toward people and legal issues. 

I commend him to you as a totally fair, unbiased and a Judge with impeccable 
judicious temperament. He will be fair to all parties on all issues in his Court. 

Thank you for your consideration of this matter and we look forward to the 
ccnfnmauon of Judge Pickering. 


Very sincerely yours, 



William L. Waller, Sr. 
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January 30, 2002 


Senator Patrick L Leahy 
Chairman, Committee on. the Judiciary 

United States Senate i 

224 Dirksen Office Building 
■Washington, D.C. 20510 

Dear Senator Leahy: 

. I am very disturbed by what I fenow-to be unwarranted attacks leveled at Judge Charles W. 
Pickering, Sr., by groups who oppose h is nomination to the United States Court of Appeals for 
the Fifth Circuit. From the comments being made it is apparent that his opponents do not know 
Judge Pickering and have no understanding of what kind of person he is. Those of MS Who have 
known him for many years, not just as a lawyer and judge but also as father, grandfather and 
community and church leader, have a very different opinion about his nomination and strongly 
support his confirmation, 

I have been a trial lawyer for almost thirty years. Although I happen to be white, I have 
represented Afocaa-Americsms in civil actions, both as plaintiff and as defendants, in Judge 
Pickering’s court. He has always treated my clients fairly, courteously and with, dignity. Based 
upon my experience, the color of one’s skin, whether litigant or lawyer, makes absolutely no 
difference in how he is treated. Likewise, race plays no part in any ruling, decision or in the 
ultimate outcome of the litigation. 

Through the yeans Judge Pickering has exhibited many qualities which should assist your 
committee in making the right decision. His character, morals, and ethics are beyond reproach. 
He has been and continues to be fair, honest, ethical, compassionate, and thoughtful as he carries 
out his duties as a district judge. Although he is courteous and helpful to attorneys who appear in 
Jus court, he requires them to be prepared and to represent zealously the interests of their clients. 
He has a strong work ethic. He actively manages his cases and encourages settlement at the 
earliest stages of litigation. Should parties be unable to settle, he makes every effort to schedule 
trials at the earliest opportunity while affording every consideration to the schedule’s and 
availability of the parties, the attorneys, and their witnesses. He believes that justice delayed is 
justice denied. 

In summation. Judge Pickering is a people’s judge, and it really doesn’t matter to him if a person 
who comes before him is male or female, black or white, rich or poor, or a member of any other 
group capable of being categorized. I personally believe that’s the way it should be if you axe 
going to have the distraction and privilege of being called Judge. 

Do the right thing. Confirm Judge Pickering’s nomination. 


Sincerely yours. 
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October 7.5, 2031 


Honorable Patrick J. Leahy 
Chairman Committee on the Judiciary 
United States Senate 
224 Dirksen Office Building 
Washington, D. C, 20510 


(2K) 

£805) 779-)u*r £5*75) 

Fax <2 14) B71-S025 
E-M»2i atdo u*J£«b<> u ,e« m 
ICMwIbk 


Rep V to F.O.Bo*.«S«7 
Jaciaon, MS 39245 
T<4:«Gt,K145l* . 
Fee 601J9&MS3Q 


Re: 


Kormnation of Judge Charic? W. Pickering, Sr. 
To the United Stales Court of Appeals, 5*' Circuit 


•*r>ear S eo^or Leahy: 


IWHUU1UVU i * I , A UVjIM KJ.t 

United States Court of Appeals, 5* Circuit. I -write to you es mm^vidukimon^^ of The 
Mississippi Bar and of the American Board of Trial Advocates, but not to pre^ntmeSvieWof 
* either orgamzalion. 

I proudly write ts a practicing trial lawyer, who happens to have had the good fortune to have 
been elected President of the American Board of Trial Advocate which ^a^y^vhjdwa’’; 
organization of 5,500 civil trial lawyers throughout the United Stmes that arc ahSit evenly 
fc danced between plaintiff and defense lawyers. We have tried a mimranm of twenty (20) 
civil jury trial to a conclusion es lead counsel. Therefore A B OTA members fed w have a 
itniqu s perspective from which tc evaluate the abilities of others who claim to be trid 
lawyers, as well «s the qualifications end judicial demeanor of those who preside, 

I can say without hesitation that Judge Pickering is exceptionally well qualified in the eyes of 
this lawyer who has been trying - and appealing - owes of all parts for almost Unity-eight 
(38) years. Frankly I do nest know how many years I have known Judge Pickering, but I aril 
personally familiar with his character and hie abilities. 


National Board Meetings 

January i;r-2I N« Orleans, LA. • March 23-23 Orlando. FT-. • October 12-14 Saata. Fe, NM 
, Convention May 1 1-1$. 2001 Barcelona, Spaio 
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Honorable Patrick J . Leahy 
October 25, 2001 
Page 2 

I have dealt with him often as adversary counsel, appeared before him as a trial judge, dealt 
with bird when I was President of the Mississippi B:r and fesve known him as a person.* a 
good peisonl Picsider t TT v.rh cl rose wH when fee re n -iaefe •' J -- djs sic ' Pickering for this 

position, and l ujg.c your end your collsago.ec to sp-prove the ncmirjirian of this district court 

judge who will bring to the appellate beoch a necessary appreciation, of the battles in the trial 
trenches., who will fairly apply ~thc law” to all whose cases come before him end who brings 
impeccable character and integrity to the bench. 

Thank you. for allowing me to intrude info your busy schedule and for your anticipated 
favorable consideration of the letter and of Judge Pickering’s nomination. Please feel fixe to 
have a member of the Committee staff contact me if I can bo of further assistance. 



WSW/jp 

:.OI^\MtlOOMAUacl»3o35«?9iI 


cc: • Honorable Orrin Hatch, United States Senate 
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Hcswrahle Patrick J. LeaHy 
Chairman, Committee on the Judiciary 
XJnited States Senate 
224 Difksen Office Building 
Washington, D.C. 20510 


RE: Honorable Charles W. Pickering, Sr. 


Dear Senator Leahy; 

Please accept this as my wholehearted endorsement of Honorable Charles W. Pickering, Sr,, 
for a Judgeship on the United States Court cf Appeals for the Fifth Circuit. 

I first met Judge Pickering in 1 956. He was President of the student body at Jones County 
Junior College, EUisville, Mississippi, at a time when I was attending the school on a basketball 
scholarship. Our friendship has continued from that time to the present. 

We attended the Law School together at the University of Mississippi. Judge Pickering 
continued to demonstrate the strong leadership and academic qualities that I had first observed 
several years earlier in Junior College. 

Our paihs did not cross on ft regular basis during the early years of our respective practices. 
However, the Mississippi Bar is a relatively small, close-knit organization and I did know that he 
was an effective and ethical lawyer held in high esteem by the lawyers and judges in his area. 

Since his appointment as a District Court Judge I have appeared in Judge Pickering’s Court 
on a regular basis. The playing field is always level and you do not have the sense that the Judge is 
a part of the prosecutorial process, as is, unfortunately, sometimes the case. Be it the Government, 
a criminal defendant, a plaintiff or a civil defendant, courteous and fair treatment is judiciously 
dispensed, regardless of race, gender, age or station in life. 

Judge Pickering ha* the intelligence, the judgment, and the integrity expected of our 
Appellate Judges. It is without reservation that I recommend him for the job. 

With kindest regards. 


Al' - *1:/- 

Samuel H. Wilkins 
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January 30, 2002 


The Honorable Patrick J. Leahy, Chairman 

Committee on the Judiciary 

United States Senate 

224 Dirksen Senate Office Building 

Washington, D. C. 205 1 0 


Re: Nomination of Charles W. Pickering, Sr., to United 

States Court of Appeals for the Filth Circuit 

Dear Senator Leahy: 

I am writing this letter in support of the nomination of United States District Judge Charles W. 
Pickering, Sr., of the Southern District of Mississippi, to serve on the United Stales Court of 
Appeals for the Fifth Circuit 

I am a practicing attorney in. the City of Jackson, Missis s ip p i, and I have been a member of foe 
Mississippi Bar since 1958. My law firm and I have long been active in Democratic Patty 
affairs. I might mention that this firm served as counsel to foe campaign of foe 1am United Stares 
Senator John C. Stennis, Democrat of Mississippi, during Ins final election to the United States 
Senate. This Democratic Party background in no way lessens my support for Judge Pickering, a 
Republican. 

I have known Judge Pickering for many years as he has served the popple of Mississippi and of 
the United States in various capacities. He is a person of high moral character. As a United 
States District Judge, he has won the respect of lawyers and of parties who have come before him 
for his courtesy, professionalism, legal acumen, fairness, judicial demeanor, and devotion to the 
law. 

Judge Pickering is highly respected in Mississippi. I believe that he would be a distinguished 
appointee to the United States Court of Appeals for foe Fifth Circuit, and I icspectfiiHy urge his 
confirmation by you and other members of the United States Senate, 


Respectfully yours. 



■GAWtbr 

ec The Honorable Orrin Hatch 
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Honorable Patrick Leahy 
Chairman Senate Judiciary Committee 
United States Senate 

224 Diricsen Office Building - - ... 

Washington, DC 20510 

Re: The Appointment of Charles Pickering 

Dear Sir: 

I -write in support of the appointment of United States Judge Charles W. Pickering, HI to the 
Fifth Circuit Court of Appeals. Charles Pickering is an able, outstanding and fair minded judge l 
could not conceive that he would exhibit gender bias toward women inside or outside a court of 
law. 

As an African American I have personal knowledge and experience of his efforts to heal the 
wounds of racial prejudice, and to resolve conflicts between the races in our state. As someone 
who experiences racial prejudice, both open and subtle, I can only say that my admiration for 
Judge Pickering is immense. 

I sincerely appreciate all the efforts made by you and your committee in order to insure fairness m 
our federal judiciary. 1 urge you and your fellow committee members to recognize diverse 
opinions of persons, such as myself, who function and work at ground level in our local 
communities- 

Thank you for your time and consideration. 

Sincerely, 


johnny L. Williams 



University of Mississippi 

Oxford * Jackson • Tupelo * Southaven 
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UKL http//vrt^x>kn«wJ.edu/dq> ,l fi/ couth 

The Honorable Senator Patrick Leahy 
Chairman 

Committee on. the Judiciary 
TJifited States Senate 
2224 Diricsen Office Building 
Washington, DC 205 1 0 

Dear Senator Leahy: 

I am pleased to write in support of Judge Charles Pickering’s nomination for a judicial 
appointment. I have known Judge Pickering for about three years, and I have worked closely 
with him on the Advisory Board for the Institute for Racial Reconciliation at the University of 
Mississippi. 

The University established the Institute to take a leadership role in. promoting racial reconciliation 
in Mississippi communities and, in the process, to establish models for ways to achieve tills ideal 
elsewhere as well It is an ambitious imderriJdog, and Judge Pickering has shown steadfast 
devotion to the ideals of the Institute and to finding practical ways to make it work. I have served 
as chair of the Institute’s Advisory Board since Hs founding, and I have found Judge Pickering to 
be a source of sound insight and good judgment as i ssues have arisen on how to push forward the 
Institute’s work. His commitment exceeds virtually etso’s on the Board, seen in his attendance at 
meetings, his advanced preparation, and hie thoughtfulness about the necessity for our society to 
devote itself to racial reconcili ation. 

I know Judge Pickering to tea man of principle, committed to achieving racial equality and a just 
society. He is whhmtt prchi " ce, a Southerner who knows the cost of racial injustice in the past 
and tL- urgency of racial t ..cjlistfon. 


Sincerely, 


Charles Reagan Wilson 
Director and Professor of History 


A Great American Public University 

wmv.olemisfr .cdu 
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United States District Corner 
Southern District of Mississippi 

245 EAST CAPITOL STREET 
SUITE 109 

jacksqn. Mississippi 39201 

CJJAMBEPS OF 

HENRY T. WINGATE 

L’.-TE) STATES D-"7!.S.'V : ... OE 


October 25, 2001 


Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
Unhod States Senate. 

224 Oirfcsen Office Building 
Washington, D.C, 205 TO 

Dear Senator Leahy: 

J write thislefter on behalf of Judge Charles Pickering, United States District 
Judge for the Southern District of Mississippi who presently is undergoing 
confirmation by the United Stales Senate for a position op the United Stales Court of 
Appeals for the fifth Circuit 

i am a United States District Judge for the Southern District of Mississippi. 
Appointed in 1985, 1 was the first African-American appointed to the bench tn 
Mississippi's history'. Before my elevation to Ute bench, I received many honors and 
recognitions from various organizations, inducting the National Assodaiionforthe 
Advancement of Colored People ("NAACP" ) for my community Involvement and work. 
Also, prior to my elevation to the bench, I served on the NAACP Board for the 
Jackson, Mississippi, Branch of the NAACP. 

( have knov/n Judge Pickering for over IS years. I met flirriwhen he was 
practidng before me as a lawyer. Ho was always gradous, prepared and . 
professional. He was also very cordial and respectful. 

Later, Judge Pickering was appointed to the bench to serve, along with me, the 
Southern District of Mississippi. The quality of our friendship increased. More than 
just colleagues, we spent quality time together discussing not only our juridical 
concerns but also the plight of our country relative to the raoe issue. 
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Honorable Patrick J, Leahy 
Page 2 

October 26, 2001 


I have found Judge Pickering genuinely committee! to rnaldnp a cfiiferensc or, 
this r.'.sjtr;. Prior to his interest in an appointment to the Rfth Circuit, Judge Pickering 
discussed these matters with mo- Prior to his interest in an appointment to the Fifth ~ 
Circuit, Judge Pickering would ask mo my opinion on the bast mechanism for 
involvement Prior to his interest In an appointment to ths Fifth Circuit Jtidga 
Pickering joined the Institute for Racial Reconciliation at the University of Mississippi, 
whose -aim -te -to -combat -racism and promote -racia! -harmony. And, prior to hfe-inieresi 
In an appointment to the Fifth Circuit Judge Pickering had agreed to join me on a 
lecture circuit around the State to encourage racial togothemess. 

Since ! r.tr, flighty visible in the Southern District of Mississippi, constantly 
involved in various community projects, and since I know most of the members c; the 
Hattiesburg, Mississippi. Bar (I handled this area of the Southern District of 

Mississippi prior to Judge Pickering’s appointment), I should like to think that 
ettomeys aggrieved over Judge Pickering's rulings on racial grounds would have 
mentioned that allegation to trie. I have not hoard any such criticisms. 

Judge Pickering is a committed Christian who recognizes that racism is 
incompatible with God's law, who recognizes that racism is destructive and contrary to 
the lofty principles of our beloved Constitution. Judge Pickering has been afair 
United States District Judge, and I (un convinced that he will bo a fair judge on the 
United States Court of Appeals for the Fifth Circuit. 

Respectfully, 

Henry T. Wingate 


HTWrscm 


cc: Senator Orrin Hatch 
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M,Ui (60X) 949-4900 
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The Honorable. Patrick I. Lcehy 
Chairman? Jndic «uy Committee 
United States Senate 
224 Dirksea Senate Office Building 
Washington, DC 20510 


Dear Mr. Chairmaa: - 

Please permit me to express to yon ray support for the confirmation of fit© Honorable 
Charles Pickering of Mississippi for a position on the Fifth Circuit Court of Appeals, 

As a former Democratic Governor of Mississippi and as a longtime colleague of Judge 
Pickering in the legal profession and in the public service, I can vouch for him as one of our 
state's most respected leaders. 

While he and I have not always been tn agreement on certain public issues, I knnwthat ho 
h a mari of reason t>nd 30 «ad jodgmeiip He is txrtskiiy no right-wiEg ideoJogoe, He will bring' a 
feit. open and perceptive mind to the coariderafom of ell issues before the court. 

t have been particularly impressed with his ranmritmmt to racial justice and equity, He 
and I have worked together for a number of years to. fee- advancement of racial reconcihaboa, and 
wb serve together on the board of the Xositorte for foaoial Reconcihtrion. at foe University of 
Mississippi, He has been one of this state’s most dedicated and effective voices for breaking 
down racial barriers. 

Judge Pickering has demonstrated in every position of leadership which he has held a 
fim commitment to the maintenance of a just society, 1 believe that he will reflect those values 
as a member ofth^ Fifth Circuit Court of Appeals, and I eommepui him to yon as one who to my 

opinion wOl be a worthy addition to that body. 


Sincerely, 

William F, Winter 

WFW/dn 

cc: Senator Orris G. Hatch 
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